NORTH POWDER RIVER. - Baker & Union Counties (Vol. 3, page 282)°

That none of the claimants 3 # ¥ # ghall be entitled to divert a ‘
qusntity of water In excess of the quantity herein decresd # % nor any . 3
quantity in excess of that actually required by them for the benefioial irri- '
gation of thelr sald lands. Said claimants maey divert such quantities as the
suma 1 sot forth in the tabulated statement # # from the first of March until
the first of July each year, and after the first of July of each ysar, the
quan®ity of water which each of sald claimants shall be entitled to divert
shell not exceed the rate of one-half inch per acre, or one second foot to

each elghly acres of the lands actually irrigated. The total quantity which
any cIaEﬁnf‘aﬁill be entitled to divert and use during an Lrrigation season '
shall not exceed in the aggregate in each case, two i\%ﬁ one—EiT% acre feet per

acrs actually Irrigated, from the first of March until the firat of October of
each year.

That the right of use for stock and damestic purposes hersby Lo, /o7
confirmed entitles the owner of such right to divert and use such quantity F:V
of water as is reasonably necessary for his household and stock use. .
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Note: The Modified Findings of the Board of Control was confirmed

by Decree of the Qircuit Court, dated April 6, 1911, except-
in a few instances. (n appeal. .to Supreme Court (75 Or. 83)
the Circuit Courtls Decree was amended. On May 1, 1916, the
Circuit Court entered its decree on mandate, and the tatula-
tion in sald decree is complete. The Supplemental Findings
of the State Water Bosrd on inchoate rights was confirmed
by Decres of the Circuit Court;, dated Auguet 16, 1917, and
sald Supplemental Findings is complete as to said inchoate
rights,
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Note: The numbering machine numbers appsaring on the right hand
margin and lower right hand corner of the varicus findings
and decrees herein, indicate the corresponding page mmbers
as they appear in the recorded volumes.

______ L

Certificates have been issued and are recorded at pages 1,450 to 1,544, inc.,
i .- Volune 2, pages.l,789, 1,790 and 1857, Volume 3, a.nd page 5053, Volume 5, State o

.Record- of Water Right Certifichtes,: ' .<:
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- TRRIGATION OTHER USES
Baker Co, _Union Co Union Co,
North Powder River 15,58,00ac 3, ac )
Anthony Creek 3,661.5 ac . 25,0 c.f8.(Power)
Pilcher Creek 17.0 ac
Antoine Creek 12,0 ac i
7 15,5490 ac  7,398eF ac
TOTAL 5,2(9'0 e
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IN THE CIRCUIT COURT OF THE STATE OF OREGCS FOR DNION COUNTY
BEFORETHEBOA.RDOFGOHTRDLOFTEEBTATEOIW
WATER DIVISION No, 2. BAEER AHD UNION COURTIES.

L4 THE MATTER OF THE DETERMIN
THE RELATIVE RIGHTS To oW oF )

THE WA
FORDER KIVER D 7 mmﬁéﬁ“ NORTH )  MODIFIED FINDINGS AND ORDER

RIBUTARY OF POWDER RIVER, . AJ) oF
DETERMINATION,
]

perore tae toars of uintfol4lP €A% sfates? 303fcd} ‘at"a rogular-mewting or Peas s "

comenced snd held on said dsy, and 1t eppeering to said Board that all the evidence
taken at the original hearing and in all contests has besn filed in the office of sald
Board, end that pursuant to the order of the above emtitled Circuit Gourt for Uniom
County, Oregon, made the 24th dey of April,191g, the State Engineer bas measured and
determined the discharge of the above named stream and its tributeries, and has ssoer-
tained the cerrylng capacity of the several lrrigating d!.tel}en diverting water from

gald stream snd the amount of land irrigated or susceptible of irrigation from ths

sa.'Ld several ditches, and that a certified copy of such measurements, as the same nppear'
of record in his office 1z now on file in this proceeding, and that further -testimony
has been taken as to water duty and other matters mentioned in said order, end as to tbe
cleim of the Horth Powder Milling and Mercantils Compeny end those claiming under eaid
Compeny, end that all of eaid testimcmy has been taken, and no further testinony or
evidence having been offered by the parties hereto or those filing excepticns hereln,
and a1l the testimony t.ékan in this proceeding, exhibits f£iled, and maps, messurements
and other record evidence submitted by the State Engineer Having beem fully and carefudly
considered, the Board of Control now therefors makes the following:

FINDINGS OF XNACT.

l.
That North Powder River is a non-navigable, perrenlel, namal wtercourse

and stream, with well defined bed, banks and channel, sud rises in the Elue Mounteins,
flowing in e general northeasterly direction to the Powder River, of Ihich, it 1s a trib-
utary; and for a portlon of its course forms the boundary line betwess Bakeyr and Union
Counties, Oregom; and since time lmmemorisl has flowed, and continues to flow, in its
natural chamnel, except ae the waters are diverted therefrom, as herelnafter set forth.

.
That Anthony Cresk, or the North Fork of said North Powler River, is a well
defined, natural watercourse, having a bed, benks, snd chamel, having its source of




supply in tbe Blue Mountains, in Union Commty, Oregon, and flowing thono‘ (a8 it bas
{lowed since time immemorial) in a general southeasterly directicn to Horth Powder River,
"f, which 1t 1s & tributary, about nine miles ebove the point of confluence of ssid last
named streem with main Powder River.

m.
That Pilcher Creek, Dutch Flat Creek and Antoine Creek are small, naturel
vatercourses, tributaries of said Rorth Powder River, snd forming a part of the supply

of the water annually flowing in the channel thereof. a1

1v. '

That during the months of May, June, July, August and Sepitember of sach
year, the rainfall in the counties of Beker and Union, Oregom, is light, and the lends
in the valley of said North Powder River, and other lands susceptible of irrigatiom l
therefrom, become, during the crop-growing period of each year, dry, arid and umproductive,
and without mositure, are of little value, snd that in order to render said lands productiﬁ,
it is, and hes been at all times necessery to divert amd use the waters of said Horth Powder
River, end its tributeries, for the irrigation of lands susceptible of irrigatica therefrom,
and that with irrigation, the saild lands yield annually veluable crops of hay, alfalfa amd
gredins and produce pasturage for cattle, horses, and other J.j.n—-ntoek.

v.

That about the year 1865, the lands through and across which ssid stream and
i%s tributaries now flow were public, vacant and unoccupled lends of the United 3tates,
and the waters thenflowing in the same were free and unsppropriated snd subject to appro~
priation; that commencing about that yesr, snd subsequent thereto, the claimsnts hereinafter
nemed, or thelr predecessors in interest, st different times, initdsted rights of appropriation
of the waters of gaid siream and its tributaries, end reclaimed and cultivated the landas in
the valley of said stream, and constructed ditches dimerting the waters thereof dowmn to and
upon said lands, using the sald waters so diverted for lrrigatiom, stock o:id donmestic purposes.

vi.

~ That the lands irrigated from said stream snd 1ts tributarics se situsted in
the Counties of Baker and Unlon, Oregon, and that said stream and its tributaries are
situated wholly within sald counties.

ni.
That on the 22nd day of May 1909, there was filed in the office of the Board
of Contrel of the State of Oregon a petition, sigued by Andrew 0. Lum, requesting a deter-
mination of the relative rights of the various claiments to the waters of said stream; that
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said petitioner is & water user of the waters of said Noyth Powder River, as sppeers
from the Order of Dsterminaticm hersinj that asid Board did, after full investigation

end due consideration of saild petition, find the facts and conditions such as to justdfy
‘the meking of a determinatiom of the relative rights of the varicus claimants to tho
waters of sald stream, and the tributeries thereof, end acoordingly made and entered ita
order in the records of said office fixing & time and place for the beginning of taking
of testimony and the making of sucha examinationm as would encble it to determine ths
wights of said claiments. . |

ml. . .

That a notice was prepared by said Board setting forth the date whem the
State Engineer, or his assistant, would begin the investigation of the flow of ssid
gtream and the dltches diverting water therefrom, and the time and place certain whem
the Superintendent of Water ‘Divisimx No. 2, would begin the taking of testimony as to
-the rights of the various claimants to the waters thereof; and the sald notice was
published in two issues of "The Morning Democrat™, a newppaper published at Baker ‘C}itv,
Baker County, Oregon, and of gemeral circulation inm the Countlies of Baker and Dn:l;n,
Oregon, the date of the last éubltcmtion of said notice being more than thirty days
prior to the date fixed for the making of sald examination and Kessurements of gald
streams and ditches by the State ﬁxgineer and for the beginnﬁg of the t.ak!.ng of
testimony by the Division Superintendent, to-wits the‘ 27th day of August, 1910, ) Q42

IX.

That the Superintendent of Water Divisiom Hos 2 of the Btate of Oregom
diid, more than thirty deys prior to the date fixed theredn for the making of such ex-
amination by the State Enginser, or for the taking of testimony therein, send by :
reglstered mail to éaoh person, firm and corporation claiming a right to the vase of
any waters of sald stream, or any tributaries thereof, and to each person, firm and
corporation owning or being in possession of tyo lands bordering on or having accees
to said stream, or its tributaries, in so far as said claiments, owners, or persons
in possession could be reaa;ambl\y ascertained, a gin:uu' nqtice to such published
notice setting forfh the date when the State Engineer would commence the examination
of' sald stream, and its tributaries, and the ditches diverting water thard‘.ron and
the. time and place certain whem the Superintendent of said water divisiom would com-
mence the taking of testimony as to the relative rights of the verious claimants to
said stream and tributaries, snd that seid Superintendent did enclose with each of
sald notices a blank form upon which said claimept, or the person in pogsesaicm,
should present in writing all the particulars necessary for the determination of bis
rights to the waters of said stream, or a tributery, under ocath.
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X,

That due proof of publication of said notice and of ths sending of said
notice by registered mail has been made snd was duly filed and is now a part of the
rocord hereof.

. o

That upon the date nemed in said notice so published and semt, st tho

place therein specified, to-wit: on Tuesday, the 4th day of August, 1810, at the hour

of ten o'clock A M. at the Clty Hall, in the towm of North Powder, Unicon County,
Oregon, and on Thursday, the Gﬁ day of Ootober, 1810, at the howr of ten o'clock
A. M. in the Circuit Court Room, in the Court House, in Baker City, Baker County,
Oregon, the said Superinbendent of Water Division No. 2, did commence the taking of
testinony as to the relative rights of said clsimante, and did continve tx{g taking
of the same until completed.

That the following nemed perscus, firms and corporstions were duly
notified by reglstered mail and by publicetion of said motice .n herelnbefore set
foz'th; tut that each snd all of them, elthough so notified, have felled, neglectsd,
end refused to appesr herein and submlt proof of their rights to the waters of said
stream, if any they have, or claim, end that euch of said parties are in defuult
herein, and that said default should be and heveby is entered, to-witt Kdward Ashly,
Mra. M. J, Atteberry, James Anderson, Bank of Commerce of Bol;dl?/nlphrlu Ba:neu;
Thomas Burns, Mrs. E. W. Barnes, W. J. Cavender, John Cavender, Johm Craig, Oa&u‘
Dennings, Fmile Forsey, J. M. Gilkison, H. O. Gorham, W. E. ?11.1, Ce A, Holstrom,

§. P. Herring, John Haines, W. E. Haines, H. L. Haines, B. E. Haines, Will Henderson,
John Holinger, Mrs. A. R, Hunter, Charles Harrison, Bemnett Herrisom, Ire Harrison,
Walter Jones, Mrs, F. E. Iymch, Miles Lee, Frank Leonig, J. E. Lenhart, George Les,
E. L. Ledbetter, J. 4. MclLarem, ¥rs. M. McCurry, L. B. Moors, I. W. Maherry, E. Mott,
C. Oleson, Oscar Moody, We L. Moody, Viclet Parker, Powder Valley State Bank of

Horth Powder, William Pearson, T. J. Pearce, HBarrison Pearson, Ed Riggs, James Riggs, Miran
Riggs, John Risor, 8. A, Rollims, Otto Schuman, D. B. Sherritt, Homrd Blmo‘, M. R, Shord,
Harry Slater, Mrs. As H. Titus, A. F. Tally, Senford Vandecarr, Vern Webb, Clarace Wilson,
John Yankes, and George Youmg.. '

.
That upon the first day of Jenwary, ‘1911, George T. Cochran succeadsd F. M.
Saxton as Superintendemnt of Water Division No. 2 of the State of Oregom, end thereafter
and prior to the opening of the -testimony taker at the original hesaring harein to publioe
inspection, 1t appearing to the Board of Control that said Superintendent of Water Diviasion '
Ho, 2 was intereated in the weters of seid stresw, and its tributerles, and that bhe had, at
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the time of the original hearing, appeared on behelf of and for various clalmants to
the waters there&t as their attorney, 1t was ordered that the further taking of test~
imony and further proceedings in the matter of the adjudication of said ﬁghtn should
be had by and under the direction of the Superintendent of Water Div_;l.llon Hoe 1 of the
State of Oregon, ' 3’&3
XIv.
That upon the completion of the teking of testimony by the Superintendent

of Water Divieiom No. 1, he did at once give notice by reglstered milA to each of the
various claimants to the waters of said stream, and 1ts tributaries, that at a time and
place named in gaid notice, not less than ten days thereafter, all of said evidence

would be open to the inspection of the various claimsnts or owners, and sald Didsion
Superintendent did, in accordance with seld notice, keep said evidencs open to inspection
at said place for m period of ten full days, end said notiocs did also set forth the county
in which the determination of the Board of Control would be heard by ths Circuit Court,
to-wit: the Clrcult Court of the State of Oregon for the County of Uniont dus proof of
the holding of said inspectlion and of the sending of said notices by rolx:l.atomd eail

being a part of the record herein.

Xv.

That at the time specified in said original notice, the duly quald.fid
assistant of the State Ingineer of the State of Oregom did proceed to make an examinatiom
of said stream, and its tributariés, and of the ditches and canals diverting water therefrom
and an examination and approximate measurement of the lands virri@atad and susceptible of
irrigation from saild ditches and cansls, which said observa.‘;ionu and measurements were made
& matter of record in the office of said State Engincer; that the State Engineer did prepars
a plat or map, on a scale of messurement of two inches to the mile, showing with subatantial
accuracy the course of said stream, end its tributaries, and the location of each ditch and
canal diverting water therefrom and the legal subdivisions of land which have been irrigated or
are susceptible of irrigaﬁon from the ditches and canals already constructed, blue prints
and copies of said maps, duly certified to by said engineer being now om file herein and a

part of the record hereof.

m;;ald.ng of
That upon the completion of the/testimony heredu in the original hearing as
he:réi.nbefora pet forth, centests were duly and nguhrJ.y initiated againat the rights
claimed by various of said claimants, sa follows to-wits '
C. E. Davis et al ve, Andrew Lun; P, L, Smith et al. vs. 8. W, Holmesj P. L,
Smith ot el. ve. E. M. Sanders; J. T. York snd E. M. Daugherty ve. Oscar Jacobsony Jemes Deltom et al.

va. B. P. Doherty; Jeumes Dslton and P. L. Smith vs. J. B. Lusters J. D. MoPhoe et al vs, E. M. Sendersy
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W. Ho Anthony et al. ve. S. L. Baer, Sallie Baer, F. 8. Heard, Lamonda a-u-d, Lyi._g ’
Levinger, Louis Levinger, Byrom Vandecarr, Rose Vandecarr, and the Haines Pipe Lin;'c
Company, a corporation; J. H. Hutchlnsom et al. ve. Jo Le Bang»; ¥, M. (hrdner v,
w. R. Hutchinason; W. M. Gardner vs. J. H, Hutchinson; and W, l. Gardner vs. In.l'y P
Hutchinson. ' s

That the statement and notlce of contest in each of sald ocutesis wusn
duly and regularly filed within the time permitted by law, said statements of mtnm
being verified by the said contestants and setiing forth with reasonable certainty .tho
grounds of the proposed conteasts; apd that said D.‘Lvision Superintendent did notify >uoh
of the contestants and each of the persona whose rights wers so coutested in u&h of the
above entitled contests to appear before him, ut & time end plaea du:lgnlhd.inuid notice,
due proof of spervice of such notice of hearlng being a part of the rocoz'd hareof.

- 3vii.
That the Contesta of W, M. Oardner against Mary F. Hutchinsom; J. B..
Hutchinson, and W. R. Hutchinsom, were, upon stipulation entered nﬁ between the parties
in all things dismisesed. |
That the contests of J, H. Hutchinson st al. va. J. L. s.vqo came duly end rmhrlwn
for hearing end upon etipulation and agreement between the parties the same was in all
things dismissed. '
That the contests of J. D. McFhee et al. vs. E, W. Sanders, aud P. L. Suith
et al, vs. S. W, Holmes, came duly and regularly on for hesring, and upmm ati.pulaﬂ.ona
end agresment botween the parties, the samm were in u.ll things dismigeed, 3 ,g 4
That the contests of J. T. York va, Oscar Jao?bmn, Janes Dalton va. B. P.
Doherty, James Dalton and P L. Suith vs. J. B. Luster, and Jawes York and L. M. Daugherty
vs. Oscar Jacobgon, came duly on for hearing, and the ssme wers iz all things dismieaed,
upon stipulations entersd into bsiween the partles.

Ivill. .

That the contest of W. H, Anthony et al. vs. 8. L. Baer et al. came duly and.
regularly on for hearing end the testimony offered by the respective parties to sald com-
tést was duly and regularly taekem before, and a tranacript thereof made and filed with, the
Diviaion Superintendent of Water Division No. 1. said transcript being now & part of the
record hereof. ' ' |

Thet the contest of C. E. Davis et al. vs. Andrew Lun came duly and regulerly
on For hearing and the testimony offered by therespective parties toc sald contost was duly
and regul'arly taken and a transcript thereof made and filed with the Ddvision Superintendeat,
such transoript belng now a part of the record hereof,

»
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XIx.

That after.the expiration of said pericd, t'or inspection and the taking of
testimony at the said original hearing amnd in all contests filed hereip, the evidence
taken in said original hearing and said contests was transmitted by the Bupoti;nbendnt
of Water Diviasion No. 1. in person to the office of sald Board of Control and was filed
wlth said Board. '

That thereafier and on the 2Znd day of January, 1912, the said Board caused
to be made and entered of record in its office an order determining and establishing the
several rights to the waters of eeid stream and ita tributaries, a copy of which was
thereafter certified to by the Secretary of seid Board under the seal of the Board end
filed in the office of the County Clerk of each county in which said stream snd its
tributarles are situated, and the original evidemce in all contests in said proceeding
wes at the same time, together with a certified . copy of sald determination, filed with
the elerk of the above entitled Circuit Court for Unlcn County, Oregon, by which such
determination was thereafter heard, ‘

X,
That thereafter, exceptions to sald order were tilod with paid Court ﬂﬂﬂn
the time sllowed by said Court by C. E. Davis and others, water users end clalmants of
the waters of sald stream, by and through their attomeys; Crawford and Eakin; and by
J. H. Butchingon and others, by their attorney, C. H, Flmn; and by 8. L. Baer and others,
by their attorneys, MeColloch and McColloch; and by James Dalton and others, by their
attorney, C. E, Cochran.
. / '
That by order of said court, the 24th day of April, 1912, was fixed es the
time when all excepticns should be filed and when the same would be heard by the Court.

XXII.
That on said 2eth day of April, 1912, & hearing was had in the above emtitled
Court cn said determination and exception thereto, and on said day am order was entered
by said Court remanding said proceedings to seid Board for the taking of further testimony
and further neasurénents of sald stream and the dj;tches'diverﬂng water therefrem and the
lands irrigated thereby, and relative to other matters and things set forth in said order.

XXIII.
That pursuant to said order of Court the State Engineer caused meamurements of
sald stream and its tributaries to be mede, and escertained und determined the carrying
capaclty of the various ditches diverting water from seid stresm and its tributaries, and
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the ;andu irrigated or susceptible of irrigation therefrom, and made the saild messurements
and investigations & matter of record in his office, and a certified copy thereof is now on

file and a part of this proceeding, ’ 3.%: 5

IXIV.
That on the 6th day of January, 1915, the above entitled matter came on for
the tsking of such testimony before said Superintendent of Water Division No. 1, pursusnt ~
to notice theretofore duly givem, and according to said order of said Court, end said testimony
was thereafter duly and regularly taken and transcribed and concluded and is now on fiie in
this proceeding and a part of the record hereof.

CONSTRUCTICH OF

THE BOARD FINDS, RELATIVE TO THE CONSTRUCTION, PRESENT OWNERSHIP
AND CARRYING CAPACITY OF THE VARIOUS DITCHES DIVERTING WATER FROM NORTH. POWDER
RIVER AND ITS TRIBUTARIES, AND THE RESPECTIVE APPROPRIATIOND OF THE
VARIOUS CLAIMANTS DIVERTING WATER FROM THE SAME INCLUDIRG THE AREA OF
LAND IRRIGATED AND THE QUARTITY OF WATER TO WHICH EACH BDOH CLATEANT
I8 ETITLED AS FOLLOWS, TO-WITs

XXV,
JOE SAVAGE DITCH:- The Joe Savage ditch taps the SBcuth Fork of Horth Powder
River, at a point about the SWANW} of Section 50 Ts 7 8. R. 58 E., W, M., and 1s the highest
diversion point on sald stream. It was contructed by one J. L. Savage, in the year 1889 and
conpleted in the year 1801.. o . v

PR
WY s

Je Le Savage is the ommer of a ome-fourth intereut; ¥We Re Moore, of a one-third
interest; George W. Pmtt, of a ono-fom'th interest; and A. l. Porkj.n:;.of a one-sixth interest
in said ditch.

Thet about the year 1876, sald Savage was the owner of certain lands, more par-
icularly hereilnafter deacribed, though and across which flawed, and now fiows, Little Muddy
Creek, a tributary of Powder River, and a natural water course as eppeara more pariicularly,
in the Findings relative to the Mansfield Ditches, Commencing about the year 1876, said
Savege proceeded to reclsim gnd irrigate portions of h;:}fands, with the waters of North
Powier River, diverted through the upper snd lower Manlaﬁéld Ditches, thepused for mining
purposes, and within a ressonsble time, spplied the waters to the irrigation of one bundred
and thirty-seven (137) acres of his said lands. In the year 1891, eaid Savage commenced
the irrigation of his lands, with the water diverted through said Savege Ditoch, in connection
with the waters so diverted through said Mansfisld ditohes, snd in additicn to lands previops-
1y lrrigated through said Mansfield ditches, applied ﬁo waters to the irrigation of twenty-
eight (28) acres of his seld lands, reclaimed and irrigaf.od within a reasonable time after the

. contruction of sald Bavage Ditch, Sald Savage 1s now the owner of a cme-sixtesnth interest

In said Manefield ditches.




One W. R. Moore is the omer of certain lands east of, and contiguous to sald lands of JL
Sevage. Said Moore comme;:oed the irrigation of his lands with the waters of Horth Powder ‘
River, diverted inte and through said Manafisld ditches, in the year 1878, and within &
reasonsble time thereafter, reclaimed and applied the waters so diverted, to the irrigation
o.f one hundred and sixteen (116) acres of hig said lamds. 8aid Moore aoquired an interest
in the Savage ditch as the same was bedng contructed, and upon the completion of the same,
commenced the irrigation of his lands through said ditch, and in sddition to lands pre-
viously irrigated through said Mensfield ditches, reclaimed one limdred and seventeen acres
of his said lands with the waters of said Bavage ditch, All of the gaid lands of sald Moore,
are now irrigated with the waters of North Powder River diverted into said Savage ditch, and
8aid Moore has no right, title or interest, in or to sald Mansfield ditches, or elther of
them. _

One Armand W. Perkins, or his predecessor in ix.xtereat, acquired an interest
in psald Savage ditch, in the year 1894, and commenced the irrigatiom of his land, more
particularly described hereinafter, in psid year, and within a reascnable time, applied
the waters so diverted, to the irrigation of about one hundred (100) aores of his said
lands. That said cleiment is also the owner of a cne-sixtesnth interest in said Mensfield
ditches. His lands are irrigated with the waters udiverted through both sald Mansfield
ditches and seid Savage ditch. ' o 248

That sald Savage ditch was extended down to the lands of : ome George W..
Pratt, in the year 1895, and the water diverted through said ditch wae applied within
a reasonable time thereafter, to the ‘lrrigation of one hundred and fifty-seven (157)
acres of his land, which are more particularly described heréaftorn and in the yesr 1904,
ten {10) acres were added to the area of lands irrigeted. _

The said Savage ditch diverts the water of North Powder River, into the
natural chsnnel of Little Muddy Creek, and thence followlng sald channel to the lands
and laterals of sald claimsnts. The maximum carrying capaclty of pald Savage ditoh,
does not éxceed fourteen(14) second feot, or five hundred and sixty (560) miner's inches.
A totel of about aix hundred and sixty-five (665) acres of land are irrigeted from said .
ditch, of which about two humndred and thirty-sevea (257) acres are partlally irrigated with
water diverted through sald Mansfledd ditches,

The lands of sald clalments require, for their proper 1rri¢nf.icn, up to the
i’izja1b of July of each irrigation sesson, a quantity of water, notexceeding the rate of
one inch per acre, for each acre actually irrigated, This is evidenced, particulariy
by the carrying capacity of seid ditch, snd the area of land irrigated therswmder.
Based upon the carrying capacity of ssid ditoh, the propott;onat- interests of the Vlt‘i@lllﬁ
oyners thereof, and the arsa of land irrigated and'ita requirenents, the Board finds that
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J. L. Savage 1z entitled td one hundred and thirty (1850) miner's inches through said

Savage di‘ﬁch, end the balance of his appropriation, through the Manafield ditches, to

the extent of thirty-five (85) inches. W. R. Moore having a one-th:lrd interest in sald
ditch, and two hundred and thirty-three (253) acres of irrigated lands,is limited by his
proportioned intersst, and by the carrying capacity of said ditch, to two h:ndradl (200)
inches,niners measurcment. George W. Pratt having ome hundred and sixty-ssven (187) acres,
and & one-fourth interest, is for the same feaéon limited to one lmndred end fifty (150)
inches, miner's measurement. Armand W. Perkins, having an interest in the Mansfleld ditches,
is limited to elghty (80) miner's inches in the Savage ditch, and the .bs.hnou of his appro- .
prietion, or twenty (20) miner's inches, is through the Manafield ditches. '

Xxv1.

UPPER AND LOWER MANSFIELD DITCHES:~ These ditches divert the waters of said
South Fork, at a point-on the left bank, below the Joe Savage ditch. The upper diteh,
taps the stream in the SEZSW} and the lower ditch, in the NE}SW} Section 19, Tp. 7 S. R.
38 E,, W. M.,:. and after running about one n;ila, convarge into a pingle ditch, which dig-
charges the diverted waters, imto the natural channel of Little Muddy Creek. Ths waters
diverted into Little Muddy Creek ars conducted by lateral ditches and extensions, to the
lands of the various claimants ounj.né gaid ditches, The uppsr Mansfield ditch 'as.oan-.-
structed in the year 1868, snd the lower Mansfield ditch was cemstructed prior to that
year, and not earlier than 1866, and said ditches were or:lg:l.nally contructed tof plaqar
wining, and used thersfor, from the time of thelr conatruction until about tha year 1897,_
since which time sald ditches have baen, and now aro; used exelusively for the irrigation
of the lands of the varloue claimants owning ssld ditches. During the use of said ditches
for mining purposes, prior to 1879, tho owners of said ditches were eccustomed to turn t.l_l.o
waste waters from their mines, down to the natural channsl of Little Nuddy Grcek; _where the
game were utilized by the owners of land along that atrem; for irrigation; but in 1897;
the omnership of said ditches was acquired by seid irrigators, and from that time there was
considerable increase in the area of lands irrigsted along Little luddy Creek.

The original maximum carrying capaclty of both of eald ditchen; di(_l not ec:-

ceed seven hundred (700) miner's inches, as constructed and used for nmining purposca; t
by reason of cleaning out sald ditches and thair. constant use for so lang a timo, the carry-
ing capacity thersof has bsen considerably incréaaed. The present luxilml carrying capaclty
of the upper Nansfield ditch; does not exceed ten (10). second feet, or four hmdred (409)
miner's inches; aﬁd of the lower Mansfield ditch, does not exceed twemty-three (25) second
foel, or nine hundred and twenty (920) miner's mchas; end the combined discharge of both
of said ditches, does not exceed thirty three (55) second feet, or thirteen undred and
tweuty (1520) niner's inches, measured at the heads of thess ditches. Thess ditches irrigate,
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approximately, a total of thirteen hundred (1300) acrea, of which six lnmdrod (€00) acres
are partlally irrigated throvugh the Jos Savage, John Willicma nnd Hu'tunc- !llchnluon, ditchou,
all of which discharge thelr wateru directly or indireatly into Idttle luddy Cresk. The
waeters so mingled together, are diverted to the respective tracts of the several omers of - 3@7
6ald. ditches,fyom.the natural ehaunel of Little Muddy Creek. / In addition to the above
irrigated land, S. L. Baer ot el. owning lands situated east of Powder B:Lvu'; are claining
rights of sppropriation for thirteen limdred and ahtw;tw (1882) acres, of which it mppears
about seven hundred (700) acres bave been- actually irrigated. These appropriations are cla
by virtus of & one-olghth interest by these clsimsnts jolntly, in said Mansfleld ditches.

The present owners of the said ditches, snd their respective interests theréin;
are as follows: S. L. Bser, Sallie Baer, P. S, Heard, Lamonds Heard, Louls Levinger, iyle
Levinger, Byron Vendecarr, and Rose A. Vandecarr, are each the owners of an mdividcd one~ -
aixty-fourth, or, collectively, of a one-eighth interelt; Olayton colm, ene-ei.ghth i.ntsrost;
W. Ue Richolson estate, one-fourth interest; Luoinda Hartung, ono-eighth; 0. L+ Kent, the P,
Roethler sstate, and A. Long, collectively, one-eighth, or each, one~twenty-four; Armand W,
Perkins, one-sixteenth; E, H, Pratt, one;eighth; end J. L. Savage, one sixteenth,

That the rights of appropristion snd diversioa, of 8, L. Basr, F. 8.aLeucnds -
Heard, Sallie Baer, Louis and Lyle Levinger, snd Byron and Rose A. Vendecerr, are more
particularly set forth in the Findings relatiw to the contest of Williem Anthcxv st al. sgainet
the rights clained by S. L. Baer, ot al. | Cree po &Y ) T *’/ﬁ“"””"?’ -‘J"“J/ f';}"”

' That the predeceasors of Clayton Colemsn, commenced the irrigation of his herein

after described lands, in about the year 1895,v with the waters diverted thromgh sald Mansfield
ditches; and within & reascnable time, reclaimed and nppl:led{ #aid watsrs to the irrigation of
sixty-nine (689) acree of said lands; f.hat. said Coleman's p‘r;doceamg, ascquired an interest in
sald ditches in the year 1897; and commencing in the year 1808, edded sbout tweaty (£0) acres
to the area previously irrigated,within a reasonable time thoreaftes,.

That the estate of W. C. Nicholson, deceased, {or the h.eirl of said deceased) is’
the owner of said lands, more particulsrly hersinafter doaor:l.bed, now i.rx'ig&tnd t:l.th the waters
diverted through said ditches, end that the predecessors in interest, of sald eutate,cancod
theirrigation of said lands in the year 1874, with the waters of said ditches, end within a
~reaacmable time, applied the waters so diverted, té tho,i_'r_rimtim of mixty (60) acres of
gald land; that in the year 1878, the Hartung-Nicholscn ditch was constructed, snd waters
diverted and used through ths same, as hereinsfter set forth, for the im.gat:lon of séid land,
in comnection with the waters of ssid Mensfield ditches) sad ocommenoing sbout the year 1888,
andl within a ressonable time thereafter, about one mmdred lnd twu\ty (120) acres were added
to the irrigated area ﬁf said l.a.ml:, and the-waters diverted through ssid Mansfield ditches
and said Hartung-Nicholson ditch, applied thereto.

-That the predecessors of Inocinda Hartung commenced the k'rlp.tion of her lands .
more particularly described hereafter, with the waters diverted through said Manafield ditohu,
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in the year 1886, and within a reasonable time, applied the waters zo diverted, to the
irrigation of forty (40) acres of sald lands; and in the year 1898, ten (10) acres wers
added to such irrigated area; that said ILucinda &'tung, acquired an interest in maid
Mansfield ditches in the year 1897, .

That C. L. Kent, A. Long e.nd'the P. Roethler estats, (or the predscessors
of the heirs of P. Roethler, deceassd,) commenced the comstruction of the ditch knoma as
the Kent-Long~Roethler Ditch, in the year 1887, and complsted the same in the year 1898;
tapping the natural channel of Little Muddy Creek; and in sald year, 1997 , acquired an
intersst in said Mansfield ditchee; and within a reasonable time, applied the waters
diverted into end through said Mansfield ditches, and into and through the nutuz'al chnnnel
of sald Little Muddy Creek, and sald ditch tapping the same, to the irrigation of their
lends, to the extent heresinafter and in the order of determination set forth.

. That Armand W. Perkine, and J. L, Savaéa, are each the msr‘of an undivided
Intersst in the Savage ditch; and their rights of appropriation are set forth herein; in
the findings relative to said Savage ditch. . »

That E. H. Pratt, commenced theirrigation of his hereinafter described J.andl;
in tha year 1887, with the waters discharged into Little Muddy Creek from sald Manafield
ditches; and within a reasonable time thereafter, applied the waters so diverted_, to tb.
irrigation of one lumndred end four .(104) acres of sald land; that said Prnt'l'f acquirgd an
interest -in the Johm Williams ditch (or Hearing end Pratt ditch) in the yoar J.BBO,'hm
8aid ditch was extended down to, and upon his said lands; and thereafter and within L3
reasonable time, applied the waters diverted into and through &aid Johm 'ﬂ'l.im di‘bnh,
to the irrigation of about two humdred and ninety(280) acres of his sﬁd lands, »1!‘ nd_.dition
to lands previcusly irrigated through said Hansfield ditches; that said Pratt acquired am
interest in sald Mansfield ditchef.i' in the year 1897.

(4]
Fiks
L&

It appears to the Board, that the Mansfield ditches are of insufficient
carrylng capacity, to properly irrigate the landa for which rights are claimed through
these dltches. The totel for which rights are claimed through thaae ditches in tmtr—
four Imndred and sixty-two (2462) acrea, and the total carrylng capad:ty of _gaid ditches
does not exceed thirteen mmdred and twenty (1320) inches. The Eartt_lt}g-'m'.chelsm'c!iltoh,
with & carrying capacity of twenty-three (28) second teet; or nine hnndx"od a.nd twenty (920)
inchen, diverts water into Little Muddy Creek, and the Boa.rd 18 of th«_a(opi._nion thnt a greg‘l_’.gaf.
area of land 18 actuslly lrrigeted with the waste and surplus waters of this ditch, than would
appear from the proofs. The Board 18 also of the opinicn; that the lands of the P. Fosthler
ostate, and S. L. Baer et al. lying east of Powder river, ars la‘.rgloy‘ i;rrigatsd with waste
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woters which are turned into Little Muddy, and picked up by these clalmsnts by thelr respective
ditches, This is épparent from the large area of land irrigated by these claimants, and their
proportionately small interests in the Mensfield ditches.

The Board therefore finds, that irrespective. of the proportionate interest of
the various claimants ‘in these aitchea, the ‘following gquantities of water have been appropriated
and ueed by them, from North Powder River,. through said ditches. (1) That maytm-Colgmm having
one-elghth interest, and having ninety-nine (98) acres of irrigated land, which requires one inch
to the acre until the first of July, for their proper irrigaticn, has a right to ninety-nine (99)
inches of water through sald ditch, eand after thefirst of July, and until the end of the 1rrigntion

. aaaeon,, has a right to fifty (50) inches of nter, (2) That Lucinda. Ha.rhmg having e one-fourth

Interest, and fifty (50) acres of irrigated land, has a right to /(50) inches of water until July
1st, and therea.tter, totwenty five (25) inches. (5) That the estate of W. G. Mcholaun, deceaaed,
has en undivided one~half interest in-the Hartung-Nicholson ditch, and a one-fourt.h intersst 1n
the Mansfield ditches, and a total of one lundred and eighty and me—hnlr (180}) acres of 1rr‘.l—

_ geted land, under both ditches. These lande require cme inch to the more up to July the first,

for thelr proper tn'rigétinn, and 1t is found that sald estate is entitled to a total of one _
hundred and eighty and one~half (160%) inches of water through both said dit.ehea, for said landa,
to July 1st, Of this amount, it eppears bto the anrd, equitablo to apportion ocne hundred (100)
inchee to the Hartung-Nicholsca ditch, end elghty end cme-half (80%) inches to the Mansfield
ditches. (4) C. L. Kent, P. Rosthler estats and A, Long, bave collectively, a one-eighth interest ‘
in eaid Mansfield ditches., C, L. Kegt hag irrigated one lundred and fifty (150) acres of }and,.
P. Roathler estate, about three lmndred and twelve (512) acrea; and A. Long; thirty (56)’ acres,
Sald Long's proportionate interest in said Mansfidd d_itcha_s,l ent(;itlei him to one inch to the
acre for his land irrigated, or a total of thirty (50) ﬁchaa. I'The Board finds that the lande
of C. L., Kent, require one inch to the acrs, and that ho has diverted and used a totgl of one
hindred end f£1fty (150) 1nchxlsa of water, " It appears to the Board; that the lands omed by the
P. Roothler estate, consisting of three lnndred and twelve _(512) acres of irrigated land; are
benefited largely by the waste water from Little Muddy Creek, andby the overflow of Powdor:
River. It appesrs also, that this clalment has a ditch tapping main Powder River, which covers
about fifty (50) acres of the lands cla:lmrsd to be irrigated through tlhe Imﬁ.slﬂ ditchel.

The Board i@ therefor of the opinion, that one hund:rad and aeventy—fivo (175) :anhu, :ls all
that sald cleimant is entitled to, and hay raeeivad for the i.rrigatim of eald landl. A,

Long, having thirty (50) acres of irrigated land, and a mo—tvmty—-tmzrﬂs 1nterest in nid
Menofield ditchos, is emtitled to thirty (50) inches of water untdl July 1-1-., and therealter

to fifteen(15) mches. (s) S. L. Bser, Saxllise Baer, F. 8. and Lamonda Heard, Louls lnd I.ylo
Levinger, Byron and Rose Vandecarr, having jointly, thirtsen hundred end twenty (1520) lerel,

of which seven hundred (700) acres have baen actually 1rrigatod, and having to some extent,
enlarged the Manefleld ditches about the year 1907, are entitled to the surplus of ths said

HORTH POWDER MODIFIED 13.




ditches, or five hmndred and twenty-five (525) :anhnm This 1' connidmbly nore thn
the one-eighth interest of these claimantn appeatu to n.mnta, but tho teat:l.lmv diaclonn, ;

that there was some enlargement of these ditches by said claimnta, in tho year moy(e)

E. Ho Pratt bas & ane-eighth interest in paid-diteches, end :h'rigaten P total of lbmt throo :
hundred and nintey (330) acres of land, of 'hieh ares, a l.eu.'g- proportd.w ia 1rriza'bod
through the John Williams ditch. Hias one--eighth interest mtitlen hin to one hundred and " R ,"

+ sixtg-five inches through the Manafield ditches and-the bnlmqu of ks appmpv:latien muu
A be diverted through the John Willlams ditoh. (7). It appaau "that one Bdurd W. lu-ﬁdl,
has nsed thp waters of these ditches,by: 'pm:ld.id.omot.mh‘ -_o‘nggs * fcr tho mtlm of
twenty six (28) acres. Apparently, his use 1s pemiuivo usc, ami nob by v:lrh:o of an -

. appropriation, He is found to be emntitled to oomtinue .thp uu, ir nofr. t.o u:ooed, tvmty ni.x_
(26) inches of water from eaid ditches, when there 1s & a\n-pluu of vator fherdn, not :-qun-a !

-'-i.;.

®
by the owners, end so long as seid permission continuea. _
WARFIELD-BURNSIDE DITCH3~ That the Wartiel,d—;ﬁmndo-duoh diverts the weters

of the Sonth Fork of North Powder River, at & point on the left bank, below the head of the
upper Nensfleld dith, and sbove the diversica point of the lower Mansfield diteh, in the
SE3NW}, Bectiom 19, Tp. 7 8. B. 58 E., W. M.j this ditch has e meximun cerrying capacity of
not exceeding fifteen (15) second feet, or six hundred (800) miner's :lnchu, and a toto.l of
pix hundred (600) acres of land, is irrigated with the waters diverted throudx tho sm;

that sad.d ditch was constructed in the year 1900, for the 1n-1yticn or tho landl ncw med
by J. &. Bumside, J. R. and Elmer and Arthur Warfield; that J, E. Burnd.d- has 'y om-tcnrt-h »
interest in sald ditch, and irrigates fourteen (14)acres thmgh the. lm; !‘. Bpemco irr.lntu

"~ thirty one (51) acres, and has a one—eighth Interest in sald dit.ch; .Tuma R. Warfield 1rr1.g;te¢
twenty three and one-half (28%) acres and bas & cne~fifth mtemstg !hlr Iarndd i.rrin‘bel
fifteen (15) ecres, and has a one-fourth j.nterent; and the aaid landl wre moh.i.ud, AT

the waters diverted through seid ditch, spplied thereto, within a reumbla td.u ni’tu' the
construction of sald ditch; that in the yesar 1904, e W, 8. Dongharty, cJ.nimnt. herain,

acquired one eighth interest in said ditch, and thareattcr, and within a reamhle tine, re-
claimed two hundred and ninety-two (282) acres of his naid hnds, more particularly described b
hereafier, end applied the waters of sald ditch to’ the irrigation ﬂleroof; thet the ri@t of
said Dougherty, in end to the waters of said ditch, is subssquent and nbordinate to the rights
of his said co-owners of sald ditch, to a quantily of water auft‘.loient for t.ho irrimaf.ia of
thelr respective tracts of land, as such quantity 1s hemﬁ.or nt. forth a.nd doﬁmd _
The Board finds, that cn accomnt of the lerge head of water required, the -
small nrea lrrigated by the olaimants, hereinafter naswd, aud tho neoauax-uy uhort por.lod

of tims in which, on accomnt of their late right, they have f.o .pp1;y said ufnr, thut nt e
. least two inches to the acre is required for the proper mauw ‘of thou.-lnan trnota

and that each of said claiments require cne second foot of utor rm.' t.hair u.i.d h.ml-, Fae

up to July 1st, or so much thereof as may be necesasry to supply tha mnind head of ntcr,

when actually needed and used by them,
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J. E., Burnside, James R. Elmer and Arthur Warfield, and F, Bponoo,”nrc
each entitled to forty (40) miner's inches through this ditch, to supply the required
head needed by them, until July 1st of each year.

mt the lands ofMWum one inch to the acre for their
proper irrigation, and that he is entiiled to two Inmdred end nineiy-two (292) inches

until July lst of each year.

XXViil, .

HARTUNG-NICHOLSON DITCH: - That the narﬁmg-uiqholm ditch, originally
known as the Bunch ditch, was constructied by one Bunch, for placer mining purposes,
in the year 1878; that the said ditch diverts the waters of said South Fork at a polnt
on the left bank, in the SWiSE}, Seoticn 28, Tp. 7 8. B. 59 E., W. M., below the head
of the Warfield-Burmside ditch, and. has a meximum carrying capacity of not to exceed
twenty three (25) second feet, or nine hundred and twenty (920) miner's inchesy that
about cne hundred and eighty-one (181) acres are 1rﬂg¢tod by meaus of this ditch. §

That the estate of We C. Nicholscn, d;ecund, and cue A. d, Hartung, '
respoctively, are the omers of, each an wmdivided cne-half interest in said diﬁdu
that said ditch was constructed down to said Nicholson's lands, in 1880; and sedd
estale has rights of irrigation tﬁraugb said ditch, in conneotion with the waters '
diverted through the Mansfield ditches, ag set forth hard.n, in the ﬂ.ndlng relative
to tt:?ﬁnafield ditches; that A, J. Hartung commenced the irrigation of his hnda,
more particularly described hereinafter, with the waters of North Powder river, diverted
through seid Nicholscn-Hartung ditch, in the year 1878, and wthin a reascnsble time
thereafter, reclaimed and applied the waters so diverted, to 'the irrigation of sixiy-
six and one-half (6€3) acres of his said lands; that for the proper irrigation of the
lands irrigated from the Hartung-Nicholson ditch, ome inch to the acre is necessary
wntil the first of July, and cne-balf inch to the acre, thersafter; that the paid
Nicholeon estate as set forth in the finding relative to the Mansgfield ditches, is
entitled to one hundred (100) inches of water, from the Hur‘hmg-ﬂieholm ditch; that
A. J. Harthing 1s entitled to sixty-six end one~half (663) inches from said d:ltch, m
each of said claiments has the rightto divert all of their said sppropriaticns through
said Hartwng-Nicholson ditch, and none through the Mansfield ditehii, if they so desire. . 350

XXIX.
BLUME-ZYLXEY DITCH: - This ditch diverts the waters of seid South Fork, below
seid Hartung-Nicholson ditch, at a point on the left bank, u the n}u& of moction 19,
Tp. 7 S« Re 58 E. W. M., and has a maximum carrying capcd.ty, of not to exceed fifteen (15)
second feet, or six hundred (600) miner's inches, and serves to irrigato a totsl ares of
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thirteen hundred end twenty-four (1524) acres, no part of which is irrigated through any
other ditch; that it 1s the practice of some of the owners of this ditch, to sumer fallow
portions of their acresge, every ;}ear, the ditch having inwfficimt carrying capacity to
supply water for the irrigation of this entire aoreage, in any one ysarj; on the beals of
the carrylng cepacity of said ditch, the same does not supply, in oxcess of Q.46 miner's
Vinc.hea per acre, but, owing to the rac*i;‘that much of the land which has bsen claimed as

irrigated land, is annually in a state of summer ral‘l.é', and not irrigated, for the lands
actually irrigated, the duty of water is approximately 4/6 of e miner's inch per acre,
during the high water season; that the constructicn of zaid ditch was commenced in the
Yyear 1879, subsequent to the posting of a notice, whereby F. G. Blume, Charles and Robert
Zilkey, gave notice of thelr intentiom to construct said ditch, tocarry six hundred (800)
inches of water, which notice was recorded in October 21st, 1878, in Vol. B., Water Rights
for Baker County, Oregon, on Page 288; end that the comstruction of auid.ditch was com-
pletod in the year 1881, h '

That J. H, Butchinson 1s the omner of sn undivided 5/18 interest; Dora B.
Hutchingon, of an undivided 1/8 interest; the estate of M. J. Relljng; deceased, of an
undivided 1/4 interest; W. R. Hutchingon of an undivided 1/9 interest; and W, J. Weleh,
of an mdivided 1/4 interest, in said ditch.

That J. H. Hutchinson, or his predecessor in interest, commenced the
irrigation of his hereilnafter described land, with the waters diverted into said ditch,
in the year 1881, and applied the waters so diverted, within a reasonable tims, to the
irrigation of three hundred sixty (560) acres of his lend, and W. R. Eutchinson, or his
predecessor, commenced the irrigatiom of his lands, hereinaftbr described, with the said
waters, about the year 1861, end applied said waters, within a reasonable time, to the
irrigation of about ninety-five (95) acres of his lands, under said ditch; that the pre-
decespors in interest, of Dora B. Hutchinson, commenced the irrigation of her hersinafisr
described lands, with sald watere, in the year 1905, when said ditch was extended down
to her said lends, and within a reasonable time, applied the waters so diverted, to the

irdgation of one hundred and ninefp-eight (198) ecres thereof; that the prediceasora of

M. J. Relling, deceased, commenced the irrigation of tbe lsnds of said estate, with the .
waters of sald ditch, in the year 188l, when sald ditch was completed dowm to saild landa,
and within a reasonable time applied the waters thereof, to the irrigaticn of ome hundred
(100) acres; that thereafter and commencing about the year 1895, thsre was a gradual in-
crease in the area irrigated until cne hundred (100) acres were added to the area previcualy
irrigated, within a reazonable time; that 1t appeai's thet the predecessors of said Relling
estate, have used the waters of that certain ditch, mown as the John Williams ditch,
diverting the waters of North Powder river, since, and including the year 18885, but that
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thelr interests in sald ditch does not appear in the testimony and proofs, filed in

this procesding; that thelr increase in irrigeted acreage, made in the year 1895, appears

to have been partly made by the diversion of water through the John Williams ditch; that

said Relling estate 18 entitled to a right to irrigate one mmndred {100) acres oz;ilgnd, through
said Blume-Z1lkey ditch, as of the priority of 1881, fifty (50) acres through the ssme ditch,
as of the priority of 1895, and fifty '(56) acreg through the said .John Williams ditch, as of
the year 1895; that the sald right through the Johm Williems ditch, is a right by permission,
and subject to the rights of the owners of sald ditch..

That W. J. Welch, or hls predecessors in interest, comenced the irrigation
of bhis hereinafter described land, with the waters diverted through ssid Blume-Zilkey ditch,
in the year 1881, upon the completion of said ditch, and within a reasonsble time, the sald
weter so diverted, was applied to the irrigation of about ninety (80) acres; that commencing
aboﬁt the yesr 1880, said Welch gradually increased the irrigated erea of his saild lands,
until sbout three hundred and sixty (560) acree were added to the arsa previcusly irrigated

]

with the waters diverted through said ditch. : . . : 3'
That the estate of M, J. Relling, deceased, is entitled to sufficient water,
for the irrigation of one hundred and fifty (150) acres, through said ditch, at the rate of
one Inch per acre until July iut, and to seventy five (75) inches, or et the rate of cane-half
inch per acre, thereafter; that W, J, Welch is entitled to one hundred and fifty (150) inches;
J. H, Hutchinson, to one hundred and sizty-seven (167) inches; W. R. Hutchinson, to sixty-seven
(87) inches; and Dora B, Hutchinson, to sixty-seven (87) inches; this determination being based
upon their respective linteresta in sald ditch, &s herelnaftor set forth.
/
xx. '
HEARING AND ABGEL DITCH:- That the Hearing and Angel D;l.tch diverts the waters
of ssld South Fork, at a point on the left bank, in the NWiNE}, Section 19, Tp. 7 8. R. 58 E.,
W. M., and has a maximm carrying capacity of seven and eight-tenths (7.8) escond feet, or
three hundred and twelve (512) miner's inches; that a totel of two hundred and thirty-eight
(258) acres, is irrigated from this ditchjthe ditch wes constructed in the Yyear 1897, and
completed in the year 1898; that John Ashworth owns an undivided one-helf interest; Jemes
Hearing an undivided one-third intereet; and Wim Hoaring, an undivided one-sixth interest
in said ditch. '

That John Ashworth, or his predecessors, commenced the irrigation of his
h.areinafter described lands, in the yearr 1880, with the waters of North Powder river diverted
through said Hartung-Nicholson ditoh, but that said claiwant or his predecessors, had no
interest in said ditchj that withim a reasonable time thereafter, seid claimant or his pred-
ecessors, applied the waters so diverted through the Hartung-Nicholson ditoh, to the irrigatiom
of eighteen (18) acres of his said lands; that in the year 1887, the seid Hearing and Angel




ditch, was constructed down to his lands, and thereafter the waters of maild strsam, were
diverted through said Hearing and Angel ditch and a gradual inorease in the irrigated area

of seid lands, was commenced and continued until, within a reasonsble time thereafter, cue
hundred and two (102) aores were added to the area previously irrigated; that W, W. Hearing,
comnenced the irrigation of his lands, with the waters diverted through said ditch, upon the
complet:ion of the same in the year 1898, a.nd thereafter, and within a reasonable time, applied
the waters so diverted, to the irrigatiom of ninety-two (92) mcres of his paid lands; that

James Hearing commenced the irrigaticmA of hia lands, with the waters diverted through said
ditch, upon the completion of the Bé.me, in the year 1888, and thereafter, end within a
reasonsble time, applied the waters go diverted, to the irrigation of thirty-five (55) aores
of his said land; that sald James Hearing has a right to irrigate, and has applied the waters
from the John Williams ditch, to the irrigation of one (1) acre of his eald lends from and of

the year 1889.

That for the proper irrigation of the lands under the Hesring and
Angel ditch, one inch to the acre is required until the firat of July, and thersafter, one-
half inch to the acre is required, and that the claimants under said ditch, have diverted
and beneficially used, this amount. )

That John Ashworth is entitled to onme mmdred and twenty (120) inches
until July lst, end sixty (60) inches thersafter; William Hearing, to ninety-twe (92) inches
until July lst, end forty-six (46) inches thereafter; and thst Jemes Hearing, having only a

emall tract of thirty-four (34) acres, and owing to the fact that to‘prevut waste, a head
greater than one inch to the acre, 1s required on such tracts, is entitled to the use of
forty (40) miner's inches, wntil July 1st, and seventeen miner's inches thersafter, or so

much thereof as can actually be bemeficlally used on said thirty-four (54) acres.

- XXxl.
BULGER DITCH:~ Thias ditch waa constructed about the year 1871, for

placer mining purposes, and about the year 1887, the present owners of said ditch, or thair

predecessors, commenced the use of the waters flowing in ssid ditch, for irrigation purposes;

that sald ditch diverts the waters of the South Fork of North Powder River, at a point on the
left bank in the SWiSE}, Section 18, Tp. 7 5. R. 38 E, W.:M. The maximum carrying capacity

of this ditch does not exceed eighteen (18) second feet, or seven hundred and twemty (720)
miner's inches, and serves to irrigete a total of eight hundred and £ifty and one-half (850%)
acres of land; thet of this quantity of water, one Ben Fisher, 1s entitled to divert cne-half
second foot, or twenty (20) lnches, for irrigation of his hersinafter descrided land, to
supplement the flow of certain aprings, situated upon sald lands, and now used for the irrigation
thereof, but sald Fisher has no interest in said ditch; that a total of eight hwndred and fifty
and one-half (B850%) acres, excluding the lands of said Fisher, are irrigated from said ditch,
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and the maximum amount of water which can be mpplied by sald ditch, does not exceed ﬁw
rate of 0.75 of a miner's lach per acre. ' : l-\52

That said Pen Flsher commenced the use of water, diverted through esid diteh,
for ths irrigetion of his lands, in 1880, and is entitled to twenty (20) inches, as of that
date. i

» That C. E. & A. Bs Davis, pertners and tenants in common in their lands and
water rights, appurtenant thereté, are the owmers of a one-third interest inmid ditch
He K. Fisher, L. We Perkins and Harry C. Willlams, each own an undivided onofaightmth
interest therein; and Seth Hart, Samuel Hearing estate and H. MoCullough, each of an undivided
one-slxth interest therein. ' ) )

That said ditch was abandcned for mining purposes in the year 1877, end wae
enlerged, end from time to time extended, down to and upon the lands of the prQlent owners
thereofs _ »

. That Ce Es & A. B. Davia commenced the irrigation of their lands, hereinafter
described, in the year 1877, with the waters of sald ditch, end within a reasonsble time,
applied the waters diverted through said ditch, to the irrigation of sixty-nine (68) acres
thereol; and commencing in thé year 1808, gradually increased the irrigated area of their
sald lands, end within a ressonable time, added thereto, one hundred and fifty (150) scres.

That H. X, Flsher commenced the use of the waters of zald ditch, :!.ﬁ the year
1877, and within e reasonable time, applied the waters thereof, to the irrigation of eighty
(80) acres; and edded to saild irrigated ares, about tem (10) acres, in the year 1805; maid
lands being more perticularly described hereafter. '

That Seth Hart commenced the irrigation of his t/aid landa, hereinafter des-
cribed, in the year 1887, and within & reescnable time, applied 'laid vaters to the irrigation
of one bundred (100 ) acres; and in the year 1903 commenced, and within & reaaonahlp tinme,
applied said waters to the irrigation of thirty-two (52) scres additional,

That the predecessors of the Estate of Samuel Bearing, deceased, commenced
to irrigate the lands of sald estate, with said waters, in the yéar 1884, and within a
reasonable time, applied said waters to the irrigatiom of eighty (80) acresy that said
estate is the owner of other lands which are irrigated through the Jobn Williams dit?ha

That H. McCullough, or his predecessors, commenced toirrigate his herein-

_ after described lands with said waters, in the year 1877, and within a reascuable time,
applied the same to the irrigation of eighty (80) amores; and in the year 1892, commenced
& gradual inorease in such irrigeted ares, until, within a reasonable time eighty(80) acres
. were added to said irrigated lands.
That L. W. Perkins commenced to irrigate his hereinafter described lands
wit?: spld waters, in the year 1877, and within & reasonable time, applied the said waters
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to the irrigation of forty (40) acres, and in the yeer 1885, inoreamd the irrigated area of
sald lend to the extent of ten (10) mcres.

That Harry C. Williams commenced to i1rrigate his hero:l.narter desoribed lands in the
year 1880, with said waters, and realaimed the irrigated nonnty (70) ecrea within a reasonable
time, and in the year 1896, added to said irrigated area to the extent of twenty three and
one~balf (23}) acres.

That one J. R. Long has diverted and used ﬂ_:e watera of sald ditch, since the
yeur 1886, but has no intersst in said ditch, and his use thonoﬂma}nt. all timas been by

permisalon of the owners themeafy that he haas reclaimed and irrigated about twelve (12) aocres;
and through the Blume~-Zilkey ditch has irrigated about tem (10) acres since 1885; but that he
‘has no interest in either of said ditches, and no other then & permissive right of use therein.

G. J. Savage, having twenty {20) acres, which have been irrigated singe IS0S.
with the waters of said ditch, has a right to. twenty (20) inches untdl July 1st, aud thereafter
to ten (10) inches; his interest in said ditch not appearing, is left undetermined.

That one inch to the acre until July lst, snd one-half inch thereafter, is
necessary for the proper irrigation of the lands irrigated from the Bulgar ditch, but, that
owing to the limited capacity of the said ditch and to the awunt .cf lend claimed to be irri-
gatod by said claimanta, from saild ditch, seid claiments are limited by their proﬁortionato in-
terests in asld ditch to the following amounts; H. K. Fisher, with a one-eighteeunth interest - 353
in the ditch and eighty-nine and one-half (89%) acraes .of irpigated lend, is entitled to sixty
(80) inches, to July lst and forty-five (45) inches thereafter; L. W. Porkina, with one-eighteenth
interest in the ditch, and fifty (50) scres of irrigated land, iﬁ entitled to forty one (41)

inches until July lst, and twenty five (25) inchea thereafter; Harry C. Williams, with a one~-
eighteenth interest, and ninety—three and one-half (93%) acroa, is entitled to fifty-tm inches,
‘to July lst and forty-seven (47) inches thersafter; Seth Hart with a one-gixth interest, and
one hundred and thirty-two acres of land, is entitled to one hundred and fifteen inches, until
July lst, end sixty-gix inches thereafter; F. McCullough, with a one-sixth intersst, end one
hundred and sixty (1680) acres of irrigated land, 1s entitled to one hundred and fifteen inches,
until July 1st, and eighty inches thersafter; C. E. & A. Be Daviu, with & one—third interest,
and two hundred and nineteen and one—half (219%) acres of irrigated land, ere emtitled to two
hundred and nineteen and one-half inchals, until J‘u.ly 1lst, and one hundred and ten inches
thereafter; emd Ben Fisher, with no interest in the ditch, is entitled to twenty inches of the
flow thersof, for the irrigation of his hereinafter deacribed 1andan that the estate of Bamuel

Hearing, deceased, with a one-sixth interest, and eighty (80) acres, ie entitled to eighty
(80) inches, to July lst and forty (40) inches thereafter; and O F. Savage 18 entitled to
twenty (20) inches to July lst, and to ten (10) inches thersafter.
. "Biteh
DUTCH FLAT CREEE: - The . Dutch Flat Creek/taps North Powder River and Dutoh Flat
Creek, a tributary, the diversion points from sald streans, being rc‘np-cttnly on

NORTH pAwnwo  MATTTETYNM on



the left benk, in the NE;SE} and NW} SEX, of Section 18, TIp. T B., R. 38 E., W, M., end vas
constructed in the year 1904.

That on July lst, 1910, application was made by J. R. Long, Samuel W, Loy, E. Ho
Pratt, A. L. Savege, George Ensminger, Seth Hart, and G. J. Savage, ithe owners of paid ditch,
for & permit to appropriate the waters of said streams through said ditch, and that theresfter,
permit No. 586 was lssued by the State Engineer of the BState of Oregon, to sald applicanteQ

That it eppears that szid Seth Hart commenced the uée of i_'.ho waters diverted
through said ditch in the year 1906, and applied the same to the irrigaticn of twenty five and one-
half (26%) scres, during said year, . - v

That E. H. Pratt applied the waters diverted through ssid ditch, to the irrigation
of six (8) acres, in the year 1904, and that none of the lands of any of the other owners of
said ditoh, were irrigated through this ditch, prior to the lrrigation sesson of 1909,

Thet said Seth Hart, is entitled to twenty-five and cno-helf inches (25%), as of
the year 1906, for the irrigetion of tweuly five and one-hnlif (25%) acres, in addition to his
rights in the Bulgar ditch, as heroin‘before mentioned. .

) That E. H. Pratt, in connention with his otherughtl, is entitled to six inches in
the Dutch Flat Creek ditch, as of the priority of 1804, for the irrigation of six (8) acres,
moreparticularly hereinafter described. ‘

That the rights of said claimantas, and quantity of water to which each is
entitled, under said permit, are, as defined and smet forth in said permit and subject to the

terms and conditions thereof.

Ixxiil.

JOHN WILLIAMS DITCH:- That the John Williams ditéh diverts the waters of the
North Fork of the North Powder River, at a point on the left bank, in the WE{SE}, Section 18,
Tpe 7 8. Re 58 E., We M., and that said ditch was constructed in about the year 1875. It has
a meximum carrying capacity of twelve and one-half (1&) second feet, or five hundred inches.

That M. Ella Haskin, the estate of ;Semuel Bearing, decesased, end E. H. Pratt,
are esch the owners of an uz.xdivided one-third interest in said ditch. The estate of M. J.
Relling hes some interest in, ;:r right through said ditch, which dose not definitely appear. 354

That the predscessors in interest, of i, Elh Hagkin, commenced the irrigatiom
of her lands (hereinafter described) in the year 16875, with the waters of sald stream, diverted
through the Mansfield ditches, snd contimued the same until the year 1869, when said John
" Williems ditch was completed down to, end upon her said lsndsy that sbout seventy-five (75)
acres of said lands were irrigated, within a reagonable time after the ysar 1875, and that in
the year 1889, sald irrigated area was increaped by twenty-two (22) acres, which were irrigated
through the said John Williams ditch, and that since the year 1889, ell of the sald lands have
been irrigated through said John Williams ditch; that claimant: has no interest in said
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Mansfield ditches. .

That the predecessors of the helrs of Bamuel Hearing, deceased, ooﬁmoaﬁ the
irrigation of their lands, more particulurly hereinafter desoribed, in the year wn', with
the waters diverted through the said John Williamg ditch, and within e ru'lo_nubll time there-
efter, applied, the mme to the irrigation of about ninety three {95 ) scres of said lands;
that commencing about ths year 1898, said ‘irrigatod a.fea, within a roasonable time, was in-
creased to the extent of forty sevem (47) acres.

That E. H. Pratt is the owner of a one third interest in the said John Williams
ditch; that the lands of said Pratt are irrigated with the waters diverted through sald -ditch,
and the Mansfield ditches, and that his rights are fully set forth in the finding, relative
to said Mensfleld ditches, herein. ' .

Thet M. Elle Haskin is entitled to ﬂ.nafy geven (87) inches to Ju# 1st, end there-
after to forty nine (48) inches, Estate of Samuel Hearing, is entitled to ome lnmdnd end .
forty (140) inches to July 1st, end thersafter to seventy (70) inches. Thet E. H. Pratt is
entitled to a one third interest, and hes a total ﬁroa of three hundred and ninety four (594)
acres. That be uses and diverts, for these lands, one hundred and eixty five (165) inches
through the Mansfield Ditches, and his seid lands pequire about one inch per acre until July
1st. Accordingly, the Board finds, he i entitled to two hundred and twenty nine (229) inches
through the seid Jobn Williams ditch for his sald lands, until ‘Jaly laf, and one hundrsd and
fifteen inches thareafter.‘ ' . ]

That James Hearing is entitled to the use of the waters of said ditch, for the
irrigation of ome (1) acre of his lands, end is linited %o the quantity of two () miner's
inches therefor, %o be used in commection with his right through the Hearing and Angel ditch,

| That the Estate of M. J. Relling, decsased, has used the surplus waters in seid
ditch, for the lands of said estate, in connection vd.thbtho waters of the Blume~Zilkey ditch,

which surplus, the Board finds to be thirty tﬁo (32) inches, es of the year 1805.

v,

HOTCHINSON SIDE HILL DITCH3- That the Hutchinson Side Hill ditch was commenced in
April, 1875, and completed, in 1877, whem about two miles of ditgh were congtructed, and
tapps the lef't bank of the South Fork of North Powder ‘River at a point in SWiSE}, Seotion B2,
Tpo 6 Se Re 38 E., Wo Mo That J. H. & W. R. Hutchinson sreeach the owners of an lmdiv:lded one
balf interest therein. .

That J. H. Hutchinson commenced the irrigation of certain of his lands, with the
waters diverted through said ditch, in the year 1877, and thereafter spplied the waters so
diverted, to the irrigation of one hm;irad and ninety (180) acres. In the year 1895 he cow-
menced en increase in the ares of lands irrigated,and within s reasonsble time, added three
hundred and thirteen (515) ecres. In 1905 an increese was again comﬁn&e@, and within a
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reasonable time, three hundred acd ome (B01l) acres were added. A portion of the lands
covered by said Side Hill Ditch, are elso irrigated with the waters diverted through the
Hutchingon extension of the Gardner Mill Race, to-wits - SE3S},Section 58, snd 8jSW:,
Sectlion 54, Tp. 6 8. R. %8 E., W. M.

That W. R. Hutchinson commenced the irrigation of certain of his lands, wmder .
said ditch, with the waters diverted through said Side Hill ‘dituh, in the year 1877, and
within & reasonable time, applied the waters so diverted, to the irrigation of ane hundrod
and twenty (120) mcres; and in the year 1888 commenced an inoresse in nis irrigated ares,
and added two hundred and twenty (220) acres within a reasonable time. In 1905 he egain in-
creaped his irrigeted ares to the extent of one hundred and fifty eight £1§B) socres. A
‘porhion of the lands under said ditch, are also irrigated with the waters divorted into and
through the Gardner Ditch, to-wit: S3NWk, Sectien 2 Tp. 7 8. R. 58 E. W. Y.

That Charles E. Eutchingon is the owner of certain lands, wder said ditch,
which weiz;::'rigated in 1902, end that ninety and one-half (20%) acres of said lands have
been irrigated; and that while the interest of paid Mt does not appear, the Boaxrd finds
that he has rights of appropriation through eald dltch, for said lands. o

The maximum cerrying capacity of said ditch does not exceed s total“of tnine
hundred (900} miner!'s inches. Tho're are irrigated through this ditch, s totel of twelvo
hundred and forty (1240) acres. It is apparent that portions of these lands are anpually
sunmey fallowed., The duty of water for these lands mﬁst be measured by the capacity of said
dltch, end the Board finds that it 1s at the Tate of sbout 75/100 mimer's inch per acre. It
18 therefore found that J. H. Hu.tch:\na.on, having six hundred and sixty five (665) mcres 1s
entitled to four mmdred and eighty-three (485) inches of-ntu"; ®. R, Hatchinecn, baving
five hundred and twenty eight snd ome-half (5283_{) scres, is on'éiﬂed to three hundred and
eighty—-three (585) inchess Charles E. Hutchinson, having ninety and ane-half acres which
ste partially irrigated through the Gerdner Mill Race Ditch, is fomd to be limited to
thirty-three (53) inches through the Side?lil‘cch and fifty-six and one-half (56%) inches
through the Gerdner Mill Race Ditch; but is entitled to divert seid maters through elther of
aaid ditches, subject to the permission of said J. H, and W. R. Hutchinson, to the uee of
seid Side Hill Ditch, for the diversion of a quantity in excess of thirty-three (55) inches,

IV,
GARDNER MILL RACE DITCH:- That the da.rdnar 111 Race ditoh was comstructed
sbout the year 1865, tapping the South Fork of North Fowder river at 2 point on the left
R. 88 E.
bank, in the SW; SF}, Bection 52, Tp. 6 8.,/W. M., end water was divertsd through the sams,
by the predecessors in interest of Williem H. Gardner, for stock and domestis purposes, and
for the operatlion of a mill, but that #sid mill and the right to divert water through saeld
and irrigation :
ditch for the development of powsr, or other use than domestis gqnd stask/ purposes, has long

gince been sbandoned; that in the year 1870, the predecessors of said Gardmer, commenced -
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the irrgation of the lends now omned by him, more particulerly described 1n the order of

detormination herein, and within a reasomsble time thereafter, broughtunder oultivation

and irrigsted about eightw—five (86) acres of his maid landss +thet about the year 18T1,

Jo H. and W. R. Butchinson, claimasnts herein, commenced the constructicn of an extension

of eadd Mill Race ditch, down to their lands, and completed the same in the year 1875,

and applied the waters of North Powder River, diverted through sald Gardmer Mill Rece and

sald Hitchinson Extension thereof to the irrigetion of said lends: That a2t the time of

the original hearing herein, said J. H. Hutchinson claimed s five-nineths interest, said

W. R. Hutchinson, a one-third interest, and one Mary F. Eutchinson a cue-nineth ':Lnterut,

in said Gardner ditchj that one Cherles E. Hutchingan a.laq claimed a right through zaid

ditch for the irrigation of certsin lande,more perticulerly desoribed herelnafier, irri-

gated 't.hroﬁgh sald ditch and the Eutchinson Side Hill ditch, by permissien of the owners

of @ald dltches; that the estate of W. L. Miller, deceased, also claims a right to divert

water through said ditch, and J. L. Dodacn clsims the right to divert nter through the

same, and into an extension or lateral thereof, and 8. A, Dougherty elso claims the right

to use the water diverted into said last mentloned latersl, for the irrigaticn of about

seven (7) acres of his 1&1&5; that within the time permitted by law, said W, N. Sardner

filed stetements of contest egainst the rights claimed bty #aid We R., J. E. and Mexy F.

' Hutchinson, in said Gardner Miil Race ditch, and the sald contests were duly and regularly

set for hesring, upon notice to all perties tbei-eto, sccording to law, and that at the

time of the hearing of seid contest, the said contestant and perties contested, sppesred

both personslly and by attorney, and it was stipulated and agreed, that contestant, Gardner,

should have the first right to the uee of any and all water ini said ditoh, to the extent .

and amount of water awarded said contestant in this proceodinxl, baged upon his cleim filed

herein; that said contestees should be entitled‘to the right a_nd use of tho snigi i1l diteh,

for the purpose of, and to the extent of running therein, and fiowing there through, the

amount of water awarded sald contestees upon their claims to the yateu of North Powder River,

through said ditch, filed herein, and that ssid claims of contestess,. should bs modified and

limited to that extent; that sald conteptees should keep and perform the further conditions

of seld stipulations and that the same phould be binding upon the heirs and assigns of the

parties thereto, snd run with the lands and water rights sppurtemant thereto, mow owned by

sald parties, and claimed in their proofs of clalms herein, to be irrigated through the

sad altch, - 356
That based upon the proofs herein and said stipulations, said W, N. Gardner,

18 found snd deternined to be.the owner of seld Gardner Mi1lRace Ditch, and to have ths first

right to the use of the same, and to divert water there through for mﬂm, stock and

domestic purposes, to the extent, and in the smount limited her‘ein in the order of detominatiol;;

and pald contestees, J. H., We Re oand Nery F. Hutchinson, sare found and determined to be the
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owners of the extension of paid Gardner 1111 Bace ditch, contructed down to their landas,

in the following proportionsy J. He Hutchinsom, five-nintha; W. R. Hutchinsom, one-ninthj

and Mary T, Hutchinson, one-ninth; and sald contestces are further found te have the right

to the use of said Gardner Mill Race ditoh, for the purpose of diverting the waters of

North Powder River, into and through the seme, and into their spid extension thereof, subject
to the prior rights of said contesteant, W, N. Gardner, and the prior end Wor rights of
all other claimants, to the waters of said stream, and subject to the performance by them; of
the conditions by them, to be performed, inm accordance with said tgremt and ntipuiuucn ‘
herein entered into; that the right of all other claimants diverting water tbrough said Mil11
Race ditch, as to their respective interests, 1;1, or rights to the use of sald Gardner M1l
Hace ditch, are hereby left undetermined, the same being by reason of thn hndequn{v of the’
evidem:.e, and the record herein not determinable. . ' ‘

That said J. H. Hutchinson commenced the irrigatiom of his lands, more partioular-
ly described in the order of determination herein, Mugh sald Gardner ditch uﬁmuion, in the
year 1878, and within & reaaonéble tim.e ﬂnernftgf,‘ .'reclihod ami applied the mt;rn 'divortod‘
throvgh said ditch, to the irrigation of about thres huadred and forty five (B45) acres of his
lands, and in 1882 commenced to increage his irrigated lands thereundor, and edded one humdred
(100) mcres; that W. R. Hutchinson commenced the irrigation of certain of his lands, through
sald ditch, in the year 1875, and within o rensonabl; tine, applied the ﬁﬁra diverted into .
seid ditch, to the irrigation of one hundred and sixty (160) scres of his said landsj and
commencing about the year 1885, within a reasonable time, added seventy-five (75) acres to the
irrigated area of said landsj and in the year 1899, sbout forty-five (46) acres additiomel
were added; that Mary F. Hutchineom, or her predecessor, J. H. éutchinm, commeuced the m—
gation of her lands, mom particularly described hereinafter, in the year 1875, and within a
reasonable time applied the waters diverted into said . diich., to the irr:lgaﬁoa of elghty
(80) acres of her said lands.; that Charles E. Hutchinson irrigates about ninow'a.nd one-half .
¢0%) scres of his sald lands, through said Cardner ditch, and through the Side Hill Ditohy and
his righté are more particularly defined end set forth in ‘the finding relative to sald 8ide
H11 ditch heredn. ' ' ' '

That the righte of said J. L. Dodean, 8. A. bongnsrt.y and Estate of ¥, 8.
Miller, deceased, and A. W. Perkins, in and to the use of thes waters diverﬁd through said
Gardper Mill Race ditch, are more particularly set forth in tﬁo finding herein relative to
the Powers Company ditch, {hrough which water is also diverted for the lande of the sald
claimanta. v

That the maximum cepacity of th:%grdner w1 ditci, does not excesd thirty-
seven and twelve-tenths (57.12) second fest, or fourteen hundred and eighty-five (1485) miner's
inches. Thls ditch is used to irrigate twelve hundred snd eighty-sight (1288) acres, three
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hundred end twenty one (321) acres of which are irrigated from other ditches. Taking into
conalderation the quantity of water supplied by other ditches, for some of these landa’the
ditch will supply one inch to the acre, and if carrying its maximm capaclty, about one and
fifteen one hundredths (1.15) inches to the acre. The Board finds thaet the lands of the
various clalmants wnder this ditch, require about one inch to the aore for the:l.r proper
irrigation, until July 1lat of each year. Thersfors J. H. Hutchinson, having four hundred

end forty five and one-half (445%) acres under this ditch, is entitled to four hundred and
forty~five and one-half inches to July lst, end thereafter to two Hundred and twenty three
(228) inches; that W. R. Hutchinson, having two hundred and fori:y—nine and one-half (249%)
acres, is entitled to two hundred end forty-nine and one-half (249%) inches to July lat, end
thereafter to one hundred and twenty-fivs (125) inches. Mary F. Butchinson, having qightv
acres, is entitled to eighty inches until July 1st, and thereafter to forty (40) inches.
Charles E. Hutchinson irrigates ninety and one-half acres through the Side Hill ditch and

the Gardner Mill Race ditch, and the Board finds that he is. entitled to fifty-six and one~
half (563) inches through said Gardner Mill Rece ditch, and the balance of his appropriatioﬂ
through the Side Hill ditch; but may divert fxia entire appropriﬁion through said Gardner

. Mil1) Face, subject to the prior rights of other claimants therein. W. N, Gardner has a 357
right through said ditch as of the year 1862, to sufficlient water for domestie and gﬁoct .
purposes, and as the year 1870, for the irrigatlion of eighty-seven (87) sores. That he is
entitled the'refore, to the quantity of eiLghty—aer;ran inches luntil July 1lst, thersafter to -
forty-four inches. The lands of J. L. Dodson, S. A. Dougherty, the Estate of W. é. Miller,
deceased, and A. W. Perkins, are irrigated through this ditoh and other ditches, and re-
quire one inch to the acre until July lst, and thereafter ons half inch to the acre. That

A. W. Perking has rights of appropriation for the irrigation of forty-two and cme-half (42%)

acres, through the said ditch and through the Powers Co. ditch, as of the year 1864.

IXIV1.

POWERS COMPANY DITCH: That the Powers Company ditch was cc;natruotad in the
year 1873, It is also known as the Davia Brothers Company ditch and tapps the South Fork
of North Powder river, at a point on the Xt bank in the SWiSE} Section 52. Tp. 6 S. R.

58 E., W. M. The ditch has & meximm carrying capacity of thirty six andlfifty three
bundredths (56.55) second feet, or fourteen hundred and sixty—cne mi.ner's‘inc.hes. This
ditch is used for the irrigation of about seven hundred and eighty-four (784) mcres, erd
partially supplies an additional acreage of about five hundred (500) acres. Assuming that
eleven hundred (1100) acres, is the entire aéreage act%ual‘ly irrigated under this ditch, and
that the balence of the lands are irrigated umder other ditches, which are hereinafter set
forth, the maximum flow of this diteh would fummiash about one ard three tenths (1.5) inches

per acre. Taking this into conalderation, and the fact that the other lands may at times
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be also irrigated and considering the quantity required by these lands, it is foumd that

one inch to the acre 1s the duty to be fixed for the lands under this ditch, wp to July lst.
That sedd ditch appears to have been originally conastructed down to, ;md upon the lends now
owned by Laurs L. Dodson and Willism N. Gardner, by the predecessors of those clalmants; and

to have been extended and enlarged about the year 1885; that C. E. and A. B. Davis are partners
and tenants in common in their water rlghti;, as herein set forth, and own an undivided one-.
seventh interest insid ditch; J. L. Dodson, S. A. Dougherty, William Gardner, and the Eatate

of W. L. Miller, deceased, are each the ownera of an undivided one-gseventh interest, and Laura
L, Dodson is the omer of an undivided two-sevenths inparoat in paid ditoh; that of the lands.
owned by said C. E. Davis and A. B. Devis, or Davis Brothers, ss said partuershiip is lmown, as
the said lande are hereinafter described, seventy (70) acres thereof were recis.i.m’ad and irrigated
through said ditch, within & reasonable time, and commencing about the year 1875; and 1t appears
that seid Davis Brothers became the owners of a one-geventh interest in said ditoh, in the year .
1888, and thereafter and within a reasonable tine, appliod the waters dinrted through said
diteh, to the irrigation of four hundred and ninety-six (496) acraes, in lﬂiﬁm to the ares
previously irrigated througﬁ said ditch; and in the year 1906, added fifteen ‘(15) acres to the
area previously irrigated. .

That the predecessor of Lgura L. Dodson, brought under irrigation, and reclaimed
within s reasonable time after construction of said ditch, one hundrsd end forty (140) sores
of her lands, more particularly desoribed hereinafter; that of other lands of sald Laurs L.
Dodson, f£ifty three (53) acres were reclaimed and irrigated through that certain ditch kmown
as the 01d Powers ditch, about cne hundred and forty (140) acres through sald Powers Company
ditch, and twenty-one (21) acres through the J. L. Dodson d:l.tc!x.

That J. L. Dodson commenced the irrigation of his lsnde, more part:lctﬂ.crly dss-
eribed hereinafter, through said ditch, in the year 1884, and within a reascnable time there-
after, the waters diverted through said ditch (end other ditches, as hereinafter set forth) .
were applied to the irrigation of about cne mmdred (100) acres of his said lands; that $aid
claiment also irrigates his said lands through the Gardner Side. Hill ditch, which is an ex-
tension or latersl from the sald Gardner Mill Race ditch; and I:Lth the waters diverted through
" a certain ditch, known as the Daley ditch; that in the year 1806, thirty (50) acres were added

by said Dodson, to the area of his irrigated lands, under said ditches.

(%]
(¥4
oo

That S. A. Dougherty commenced the irrigation of his h.ndi, more particularly
hereinafter described, in the year 1881, and within a reasonable time, applied the waters
diverted through sald Powers Company ditch, to the irrigation of one bhundred anfl aighty two
(182) meres of his said lands; that in addition to thess lands, said 8. A. Dougherty is aleo
the owner of seven (7) acres of land which has been irrigated continuously since 1874, with
the waters diverted into the Gardner Mill Race ditch, and J. L. Dodson (t;r Gardner Side Hill)
extension thereof; that the interest of eaid claiment in sald last named ditch, does not

appeare
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That the predecessor of the heirs of W. L. Miller, deceased, (or estate
of We Le Miller) commencea the irrigation of the lunds belonging to sald Estate, more
particularly described hereimafter, through said ditch', in the year 1890, atwhich time
sald predecessor acquired en lnterest in seld Powers Company ditch, md within s reason-
able time thereafter, applied the waters diverted through seid ditch, to the irrigation
of usbout one hundred and forty-elght (148) acres of said lands, that the lands of said
estate, are also irrigated through that certain ditch known as the Bamberger ditch, and
three small laterel ditches tapping the Gardmer Mill 4Re.ce ditch, which said ditchap were
constructed at different times; that the irrigation of sald lends, was commenced through
sald Bamberger ditch, in the year 1869, and the waters diverted, applied to the irrigation
of about thirty eight (38) acres, within e ressonable time; that said htqral ditches
were constructed, tapping said ¥ill rece, one in f:na year 18686, one in the year 1871, end
one in the year 1875; and through said first lateral ditch, about fifty (50) acres were
irrigated, within a reﬁsombla time; and through said second lateral, about twemty five
(25) acredwere irrigated within a reasonable time; and through ssid last mentioned lateral,
the wa;ters so diverted, were applied to the irrigation of about thirty-five (E55) sores, within
a ressopable time; that the right or interest of said Miller Eataf.e, in said Gardner Mi1l'
race ditch, does not appear.

That We N. Gardner, or his predecessor, commenced the irrigation of his lanis
through said Powers Company diteh, in the 1875, and within a reasonsble time applied the
water to the irrigation of thirty-seven (57) acres of his sald lands; and in 1885, addad.
to s2id irrigated area, to the extemt of twenty (20) acres; that said Gardner commenced
the irrigation of certain of his lands, in the year . 1871, througk that certain ditch,
kmown as the Hunsaker ditch, end within a reasonable time, applied the waters diverted

_thromgh said ditch, to the irrigation of thirty (80) @cres of his said lands, in‘additi{.m

to lands previously irrigsted through cther and different ditohya. y
That C. E. and A. B. Davie, having five hundred and eighty-one acres (581) umder

said ditch, and having a one-seventh interest in said ditch, and thelr sald land requiring

sbout one inch to the acre, are emtitled to five hundred and eighty-one (581) inches to

July lst, according to their priorities. Laura L. Dodson, having a two-ssventh interest

and one hundred and forty (140) acres irrigated under said ditch, is entitled to one

bundred ax;d forty inches; but has the right to irrigate any, or &ll of her szld lands, to the

extent of two hundred and fourteen (214) acres through said ditch, or in comnnection to the waters

diverted through the Old Powers ditch and the J. L Dodsom ditch; and having two hundred and

fourteen acres of land under all of said ditches, is entitled to a total quantity of two hundred

" and fourtesn (214)inches through said ditches to July lsts J» L. Dodson, heving one hundred and

thirty(150) acres, and one seventh interest, and rights of eppropriation through the Gerdamer Mill
Race ditch and the Daley ditch, is entltled to one hundred snd thirty (150)inches to July 1st,
and has a right to divert the whole of ssid appropriation, through said Powers Company ditch,




-~

<>

b
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or to aupp.lement his rights in said ditch through the Daley and Gardner ditches, 8. A.
Dougherly has a one-seventh interest, end one hundred and eighty-two (1&) aores of land,
for which he is entitled to one hundred and eighty-two (182) inches through said ditch,
and through the Gardner Mill Race ditch is entitled to seven inches for seven acres. The
Estate of W. L. #iller, deceased, has one hmdred and forw-eight (148) sores, irrigated
through said ditch, and is entitled to one hundred and forty-eight inches thersfor, wmtil
July 1st. That sald estate s entitled to one hundred and forty eight (148) inches through
the Bamberger and Gardner Mill Race ditches, until July ist, accmding to priority of said
right. W. N. Gardner having elghty seven (87) acres irrigated through the Powers Company
ditch, and partly through the Hinssker ditch, is entitled to sighty-seven(87) inches wntil .
July lst; baving the right to divert all of his said approprietian through said Powers 3?9
Company ditch, or:to divert part of his seid appropriatlon through the Hunsaker ditch, to
supplement the water diverted through the Powers Company ditch. ’
A. W, Perkins having forty-two and cne-half (42§) mcres is entitled to forty-two and cne~
half (42) inches to July 1st, and thereafter to twenty-two (22) inches, through sild ditoh and

the Gardpner ditch, or either of them, as of the year 1884,

XXxvil.
HUNSAKER DITCH:- That the Hunseler ditch wag conatructed in the year 1871, and W, H,
Gardner is the owner thersof. That this ditch taps Horth Powder at apeint on the ;eft Bank
of the South Fork, in the SEANE} Section 52, Tp. 6 8. R. 38 E., W. M. The waters of this
ditch are used wholly by W. N. Gardner to supplement his rights of appropriation through the
Powers Company ditch, The carrying cepaclty of sald ditch, 1s.in excsss of the quantily re-

quired by ssid Cardner for his land, -

N
e

IXxVill.
BAMBERGER DITCH1- That this ditch was conatructed in the year 1863, and that the
Estate of W, L. Miller, deceased, 1s the owner thereof; that it taps ‘the South Fork of
North Powder river at a point on the left bank in the §81SWE, Section 28 Tp. 8 8. R. 58 E.,
W. M., and the watera diverted through the pame, are uud for the :!.rrigaﬁ.on of about
thirty eight (58) acres of the sald Miller lands. That the carrying capacity of said ditoh,
1s in excess of the quantity required for the irrigation of said lands, at the rate of one

inch per acre.

ARTHONY CREEK OR HORTH XORK.
That the following ditches divert the waters of Anthomy Creek, to the lands of

the respective claimants thereunder.
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xxx.

CARNES COMPANY DITCHi~ That the Carnes Company ditch, or Anthony Creek Compsny
ditch, was commenced in the year 1898, and construction thereof was completed on June 2ud,
1902, That about twenty mileé of ditch huve been constructed. That said ditch was enlarged
in the year 1805, to carry sufficlent water for the irrigation of the lands under said ditch,
That sald ditch taps the right bank of Anthony Creek, diverting the water of both Forks of
Anthony Creek, at a point in the SWiNWP Seotion 15, Tp. 6 8. R. 57 ., W. ¥. That the maximm
carrying capacity of said ditch, is thirty (50) second feet, or twelve hundred (1200) inches,
end a total of two thousand (2000) scres, approﬂmto]y, has been lrrigated through seld

- ditch.

That George M. and Ed Carnes, are together the owners of e cne-fourth interest;
John Brant, of a one-fourth interest; John Shew of e one~fourth interest; and W, J. and
Glara Welch of a one-fourth undivided interest in seid dltch.

That of the lends at present irrigated through seld ditch, belonging to W. J.
Welch, one hundred and twenty (120) acres thereof were reclaimed end irrigated within a
reasongsble time after the completion of conutmotibn of said ditch; and the remaining portion
of pald irrigated lands, or about two hundred and sixty seven (267) acres, were first irrigated
an-d within & reasonsble time, the water applied thereto, “subsequent to and commencing in the
year 1406, ) .

Thet the lends of Clare M. Welch were first irrigsted in the year 1905, and the
vwaters dlverted through ssid ditch applied to the irrigation othereof within a reasomable
time thersafter.

re

That the lands of John Brant, George and. Edward Carnes, srd John Shaw were/claimed
and ir'rigated within a reasonable time after the completion of said ditch. The lands of said
c.laimamts irrigated through and under sald ditch, being more particularly deacribed herein, in

the order of determination, -

'

The Board finds that George M. Carnes, having & cne-eighth interest, aud ame .
bundred and ninety and one-balf (190%) mcres, is entitled to one hundred and sixty (160) inches.
That Edward A. Carnes having a one-eighth interest, and one hundred and mﬂ;;:::ru, 1s eptitled
to one hundred and forty (140) inches. John Brant, having a one-fourth intafelt, and four
hundred and ninety-uine and one-half (499%) acres is entitled to three mmdred (Z00) inches.
John Shaw, baving a one-fourth interest, and gix hundred end forty-one and cne-half (841%) acr;a,
is entitled to three hundred (500) inches. W. J. Welch and Clara M. Welch, having together
five hundred and forty-two (542) acres, and one-fourth interest, ere entitled to three hundred
(300) inches, of which W, J. Welch, with three hundred and eighty-seven (B87) acres, 1s
entitled to two hundred and eleven inches, snd Clars M. Welch, with one hundred and fifty-
five (155) acres, is entitled to elghty-nine inches. After July lst, nons of thege claimants

are ent;l.tled to exceed the rate of one-half miner's inch per acre.
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XL,

TUCKER FLAT DITCH;~ That the Tucker Flat, or Hutchingson Ditch, wes commenced
in the year 1877, but that the same was not completed, or the water applied to the irrigation
of the lsnds under said ditch, until the year 1885; that J. H. Hutchinson is the owner of a
nine~tenths interest in sald ditch, and one Elmer Shipp is the owner of a one~tenth interest
therein; that about the year 1885 said J.iﬂ. Hutchinson commenced the irrigation of his landms,
susceptible of irrigation from sald ditch, end more particularly described hersinsﬁ;u-,. end
within a reasonable time thereafter, applied the waters so diverted through seid ditch, to the
irrlgation of about ninety-seven (97) acres of said landm; that the predeceassor of Elmer Shipp
commenced the irrigation of his lends, more particularly described héroinaftew, with the waters
diverted through said ditch, in the year 1808, and within a reasonable time applied the waters
so diverted through said ditch to the lrrigation of aWt thirty-eight (38) acres of ssid lendsg;
that sald lendms, or portions thereof, of the "said Shipp wefe, commencing about the year 1878,
irrigeted with the waters of Pilcher Creek, a tributery of North Powder River, diverted through
the Pilcher Ditch, tapping said creek; and that the wa‘i’.era of Anthony Creek were flrat spplied
thereto in the year 1908, as above set forth. - »

That the Tucker Flat Ditch taps the North Babk of Anthony Creek at a point just
below the head of the Carnes Compdny Ditch, in the SE} N\ﬂ*, Seoti;m 15, Tp. 6 8. Re 8"7 E, W, K.,
and his & maximum carrying capacity of six and seventy-nine hundrsdthl {8.78) second-fest, or
two hindred and seventy-two (272) inches; that & total of one bundred and thirty five (155)
acres of land is irfigated through this ditch, and J. H. Butchinsom, with ninety-seven (97)
acres, is entitled to ninety-seven (87) inches, and Elmer Shipp ﬂth thirty-eight (58) acres,
is entitled to forty inches, to July 1st, and thereafter at thé rate of one-half inch to the

acro.

XLY.

COUGHANOUR DITCH:— That the Coughanour Ditch was coﬁenced about the year 1880,
and was completed about the year 1885, and the waters of Anthony Cresk thereafter diverted
through sald ditch, and within a reasonable time, applied to the irrigation of about eight
hundred (800) acres of the lands of Williem A, Coughenour; that said Coughanour is the owner
of said ditch; that commencing about the year 1800, s;;id Coughanour commenced & gradual in-
crease of the irrigated area of his sald lands, end within a ressonable time thersafter,
added about three hundred and forty-eight (548)acres to the area previously irrigated; that
the rights of said Coughenour, as agains® the rights clsimed by the ll.orth Powder Eilling I;ld
.MercantilsCompany, a8 the same were adjudicated and determined in that certein suit in the
Circult Court of Union County, wherein suid Company was plaintiff nnd gaid Coughanour was
defendant, are more i\:hy gset forth in the finding herein relative to said Horth Powder
Milling and MercantilsCompany Ditch.




This ditch taps the right bank of Anthony Creek at e point in the SEZNE}, Bection
18, Tp. 6 S. R. 58 E, W, M., end has a maximum carrying capacity of eighteen (18) second feet,
or seven hundred and twenty (720) inches; a total acreage of about eleven hundred and Lifty
(1150) is irrigeted under this ditch, and the Board finds that said Williem A. Coughenour is
entitled to seven hundred and twenty (720) inches for the irrigation of his said hndﬁ, wmtil
July 1st, and thereafter to five hundred end seventy-four (674) inches, according to the
priority of his right.

XLIT.

PILCHER-EVANS-FILKINS DITCH:;~ The Pllcher—Evans-Filkina Ditch, or Pilcher and Evans Ditch,
was commenced on May 16, 1890, and completed in the year 1685. Baid d.iteh_ taps the right
bank of Anthony Creek at a point in the W} NE}, Section 18, Tp. 6 S, R. 58 E. W. M., and
hag & maximum carrying capacity of five and eighty-nine hundredths (6.89) second feet, or two
hundred end thirty-six (256) miner's inches. 4

That James A. Pilcher, C. C., Garwood, and Juliette Evans Ten Broeck, are each
the omiers of an undivided one-third interest in ssid ditch. |

That the predecessors of the claimant, Ten-Broeck, commenced the 1n-:|.¢§tion of
thirty (50) acres of her lend, mre.particula.rly described hereinafter, through the Tucker
Flat and Coughanour Ditches, but had no interest in said ditches; that the said Pilcher-Evens-
Filking Ditch was completed in the year 1895, and thereafter saild lmﬁs were irrigated through
sald ditch; and commencing with the completion of sald ditch, end within a reascneble time,
the water diverted through the same was epplied to the irrigation of seventy (70) acres of
her said lands, including said lande previously irrigated thro'u;h paid Tucker Flat and
Coughariour Ditches; and in the year 1904, seveutsen (17) acres ‘were added to the area of
lands irrigated through seid ditch by ssid claimsnt, or her predecessor. »

Thet James A. Pilcher commenced the irrigetion of his lands under gsid diteh,
upon the completion of the same, and within a ressonable time, applied the wateri diée,rtad
through seid ditch to the irrigation of thirty-three (3E) acres, more particularly described
hereinafter. |

That C. C. Garwood commenced the irrigatien of his lands, more particularly
descrited hereinafter, in the year 1895, upon the cnmpietion of said ditch, and thereafter
end wif.hin a reasonable time applied the water so diverted to the irrigation of thirty—four
" (34) acres of his said lsands.

That one Thomas H. Parker appears to have some ﬂgbt or interest in said ditch,
the pature of vhich does not appesr from the proofs herein, and has 1rr1¢atad ebout seven (7)
acres uf his lands through the same, since the year 1806. .

Juliette Evans Ten-Brosck, having elghty-seven (87) acres, a one-third interest,
and requiring one inch to the mcre, is entitled to eighty seven inches to July lst, and
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thersafter to forty-four inches, Jemes A. Pilcher, having thirty-three (55) acres, is
entitled to one second foot to supply the required head, when needed hy him, to July lst,
and thersafter to seventeen inches. C. C. Garwood, baving a one~third interest, and thirty
four (34) acres, requires one second foot, or forty inches, to m;pp]y the réquired hasd, to
July 1lst, and thereafter is entitled to seventeen inchep. Thomas H, Parker, having seven
(7) scres, but his interest not appearing, is entitled to fourﬁnn inches of 'water to J\IJ.y :

1st o supply e sufficient head, and thereafter is entitled to five inches,

XLIII,
ANTHONY DITCH:- The Anthony Ditch was constructed in the year 1871, tapping
Anthony Creek et a point on the right bank, in the NE}SR}Y, Section 18, Tp. 6 S. R. 58 E, W.M,
Thet saldditch has a maximm carrying capecity of seven and pix-tepths (7.6) second feet, or

(<]
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three hundred and four (504) miner's inches,

That William Anthory: end the heirs of Sareb Anthouy, deceased, are together
the omners of an undivided one-helf interest in sald ditoh, and one Lewls Klinefelter of an.
of an undivided one-half interest therein. )

That the lands now owned by gald Willlam Anthony, as more perticularly described,
hereinafter, were irrigated, and the water applied thersto in the year 1871.
That the lands of the said Saveh Anthony Estate were irrigated end the water
applipd thereto in the yeér 1871,
That Lewis Klinefelter acquired an ﬁ:terast in paid ditch, &nd commmnced the
irrigation of his lands, more parficule.r]y described Wter, in the year 1685, and .
within & - reasonable time applied the waters so diverted to t.hej 1rr1,gatioz; or about fort;-
three (45) acres of said lend, ! . ' o
That one Thomas H, Parker hes irrigatéd pix and one-half (64) acres of his lands
through said ditch, since the year iB'fl; but that said Perker has no interest in said diteh,
and his use thereol has been by permiseion of the owners thereof.
That a total of piueﬁ and eno-bslf (80%) acres ere irrigated from this ditch
at the present time. That said ditcl;rlkl‘e}n apparently been an].srgOd ein(;q the commenoement
of this proceedipg. The lands of the ola:"».mantszvquiro one Inch to the acre, but md.ng to
the 'small aread lrrigated, W. M, Anthé;;g',. with tem ac?el, 175 entitled to forty inches during
the month of July, to supply the required hesd, and the Estate of Sareh Anthony, deceased,
with thirty-one (31) acres, is entitled to forty (40) inches for the same m_;'pon. Lewis
Klinefelter, having forty-three k45) acres,is entitled to forty three (48) inches. Thomas
He Parler, having six and oneslf acres, requires fourteen inches to supply the required
head. '
XLIV,
PILCHER~ DRYBOROUGH DITCHi- fhe Pilcher-Dryborough ditch diverts the waters
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of ‘Anthony Creek at a point on the right bank, in the NE} WM}, Bection 20 Tp. 6 5. R.
58 E. W M. It has a meximum carrying capacity of elght and twenty-two hundredths (8.282)
second-feet, or three hundred and twenty-nine (B29) minax"'l inches, The ditch was oon—
atructed in the year 1876, by the predecessors in intereat, of Jﬁea A« Pilcher, tapping
Anthony Creek end diverting the waters of said stream down upcn the lands of said Pilcher;
that within = reagonable time after the construction of sald ditch, forty (40) ecres of
the lands of said Pilcher were reclaimed and irrigated with tho.utgrm so diverted; and
commencing in 1884, aixta;fog:?( gﬁf acres were added thereto, within & reascnable time;
that seid James A. Pilcher is the owner of a two-thirds interest in sald ditch, end one
A, X, Dryborough of & one-third interaest ‘therein; that said Dryborough, or his predecessor,
acquired an interest in said ditch in the year 1872, and thereafter, snd within a reascnable
time, applied the waters diverted through said dltch t& the irrigatian of rif‘t;ian: cne-half
(583) acres of his said lands; the lands of said claimants being more partiocularly denér:l.bed
hereinafter. ‘ ‘
Jemes A. Pilcher, having one hundred and one and one-half (1013) acres, re-
quiring about one inch to the acre, is entitled to one humdred snd one and one-half (101F)
inches to July lst, end thereafter to fifty-one (51) inches. 4. K. owomuéh, having Iifty-
eight and one-half (58%) acres, and one-third interest, is entitled to fifty-eight and one-
balf (58%) incheé to July 1st, and thereafter to thirty inches.
The following ditches tap North Powder River below the mouth of Anthony Creek:

LY. ) '

DALEY DITCH:- The Daley ditch diverts the waters of North Powder River at a
point on the right bank in the NWiSW} Section 27, Tp. 6 8. R. 5§ B. W. M. fhe Daley Diteh
has e maximim carrying capacity of approximately eighteen (18) second feet, or seven hundred
end twenty (720) miner!s inches. The carrying capacity of said diteh 1s sufficiemt to
supply three (3) miner's inches per acre for the lands irrigated, but the lands of the said

cleimants do not require to exceed the rate of one inch per acre,

(¥}
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That the ditch was constructed in about the year 1869; that J. L. Dods@

owns e one-tenth interest; J. H. Hubchinson, & one-fourth interest; J. O. Pilcher & two-
fiftha interest; and John Powers a cne-fourth interest in said ditchj that J. L. Dodson

- commenced the irrigatlon of his lands through said ditch in the ye&r 1884, and his rights
are more fully set forth in the finding herein relstive to the Powere Company ditch; that
J. H. Hutchinson, or his predecessor, commenced the irrigation of his lsnds under said ditch,
more particularly described hereinafter, in the year 1872, and within a reascnable time there-
after, fifty-six and one-half (56}) acres of his lands were reclaimed and irrigated with the
veters diverted through said ditch; that J. O. Pilcher commemced the irrigaticm of his lands,
more particularly described hereinafier, with the waters diverted through saidditch, in the
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year 1869, and within a reasonable time, the waters so diverted were epplied to the irrigaticn
of seventy-four (74) acres of his paid lands; that the predecessors in interest of John Powers
comuenced the irrigation of his lands, more particularly desoribed hereipafter, with the waters
diverted through said ditch, in the year ‘1870, and within & reascuable time applied the waters
diverted to the irrigation of eighty two end cne-half (823) acres.

, The Board finds that J. L. Dodson, baving one hundred and thirty (150) acres,
- which are irrigated through the Dalqy., Powers Company and Gardner Mill Baoce ditchu,‘ is entitled '
to one hundred end thirty (150) inches through said ditches, for his land. The carrying capacity
of all. of @aid ditches being sufficient, sald Dodeon 1is not limited to eny particular qmnﬂty
through any of said ditches, but his totsl sppropriation through said ditches, which he is en-
titled to divert, does not exceed one hundred and thirty (180) inches, to July lst,and ﬂxereaftu‘
sixty-five (65) inchea. J. H, Hutcm.nsom, baving fifty-six and one-half (66}) acres, is entitled
to fifty-six and one-hslf (563) inches through seid ditch to July lat, and therearter to twenty-
nine (29) inches. J. 0. Pilcher havi’ng seventy-four (74) a&es, is entitled to seventy-four (74)
inches to July 1st, and thereafter to thirty-seven (57) inches. Johm Powers, having elghty-two
and one-half (B2}) acres, is entltled fo eighty-two and one-half (82}) inches to July lst, end
theresfter to forty-two (42) inches. ‘

XLVI,

DAVIS-DALTON DITCH: - The Davis-Dalton diteh, or Davis Hutchinsen Ditch diverts
the waters of North Powder River from the left bank in the NE3 BE} Socticn 54, ﬁ. 8 8. R. 58 E,
W. M. The maximum carrying capacity of seid ditch does not exceed ten (10) second fset, or four -
hundred (400) miner's inches. That said ditch was constructed in the year 1874, down to and
upon the land of J. S. Davls, é4nd was, in the year 1888, enlarged and extended down to and upen
lands now owned by ‘.T ames Dalton, by the predecessor in interest of pald Dalton. That Jawes
Delton is now the omner of a two-thirds intersst, and said J. 8. Davis of a one-third interest
in said diteh. o )

That James Delton irrigétua tw_o hundred end eight (208) acres through the
Davis-Delton Ditch, and is entitled therefore, to two humdred and eigiit (208) inches to July 1st, .
and thereafter to one hundred and four (104) miner's inchss. J. 8. Davis has irrigated elghty-
four (84) acres through said ditch, and iz entitled therefore, to ﬁghtw—_four (84) inches to
July lst, and thereafter to forty-two (4%) inches.

Thet James Dalton's predecessor commenced the irrigation of his land in the
yeer 1588, and reclalmed the same within a reasonsble time. J. S. Davis commenced the irrication
of his said land in 'the year 1874, asnd reclaimed the same within a ressonable timo. That James
Delton is also the owner of interests in the Kelsey-Wilsom and Smith-McPhes and Tanner ditches.
Jo 8. Davis is also the owner of interests in the Davis-Kelsey Ditoh. The rights of said claim-
ants through sald ditches are more particularly set forth in the findings relative thereto.




ILVII, ,
OLD POWERS DITCH:~ The 014 Powers Ditch taps the left bank of Forﬂl Powder
River at a point in the SE} NF}, Section B4, Tp. 6 5. R. 56 E. W, M. Said ditch was con-
structed in the year 1865 by the predecessor of Lauvra L. Dodson, and auid Laurs L. Dodson is
now the owner thereof. About fifty-three (53) acres of land has been reclaimed and 1rrign+.ul 064
under esald ditch, for which gaid claimant is entitled to fifty-three (55) inches to July lst,

and thereafter to twenty-seven inches.

XLVIII.

Davis-Kelsey Ditchs - That the Davis-Kelsey Ditch t-aps tho r!.zht hunk of
lorth Powder River at a point in the SWiNI} Section B85, Tp. 6 B. R. 58 E. ¥. M, nnd wes .
constructed in the year 1887, end that J. S. Davis, Grant Daltom, W. L. Goff, Wil F. Hutohinson, ;
L. S. Kelsey, éhrin Peterson and J. B, Wilgon are the owners thereof; that said ditch, as ‘
originally constructed, was three (5) feet, in width, and owned by J. S. Davis, J. B. "ilacm,
L. 8. Kelsey, Grant Dalton and WiXL F. Huichinson, prior to the enlargement thereof; that in
the year 1880 said ditch was enlarged three feet in the width of said ditchj that the prosent
interests of the present ownera of said ditch, as at present comstructed, insofsr as can be . »
determined from the proof herein, are: J. 8. Davis, one-fourtbj Grant Dalton, one-ninth; We L.
Goff, ome elghteenth; Will F. Hutohinson, one twelfth; L. S. Kelssy, five thirty-sixths; J. B.
Wilson, five-eighteenths, and Chris Petersen, -one-twelfth interest; that the rights of appro-
‘priatioll of J. S. Davis were initiated t;u“dugh thig ditch in the year 188'(,‘ and within a reason-
able time thereafter, the waters diverted througil sald ditoh were applied to the irrigation of
two hundred and twenty-three (225) ecres of his said lsnds as abbve met forth; tﬁat Graut
Dalton irrigates epproximately one imdred and sixty(160) acres of his lands, more particularly
described hereinefter, through gald Davis-Kelasey Ditchj that about eighty (80) acres wers -
irrigated, commencing about the year 1887, within a reasonable tims; that about the year 1837;
upon the enlargement of said ditch, about elghty (80) acres in addition to lands previcusly
irrigated, were reclaimed and irrlgated, within & reasonable tims; that in gddition to said
lends, said claimant.also irrigates sbout thirty-six (56) acres of land through that certain
dltch kuown as the Ellis Ditch, the irrigation of which lands was commenced in the yoar 1904,
and completed within a. reasonable time thereafter; that the pfcdcooaaoi‘l of W. L. Goff ocumenced
the irrigation of their lsnds through the said ditch in the yesr 1897, and within & reascuable
time aprlied the waters diverted to the irrigation of about thirty-two (52) mores thereof; that
said Goff also irrigates portions of his said lands through those certain ditches known as the
Pearson Ditch and the Fllis Ditch; seld lands being more particularly described hereinafter;
that saild Goff commenced the irrigation of his said lands through seid Pearson Ditch in the
year 1893, and applied tﬁe water diverted through the pame, within a reasonsble time, to the
irrigatioﬁ of thirty-five (Z5) mcres; and commenced the irrigaticm of his zaid lands through
the Ellis Ditch in the year 1905, and applled the waters diverted through the same to the
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irrigation of thirty-three (55) acres of his said lands; that L. S. Kelsey commenced the
irrigztﬂm of certain’of his lands through sald ditch in the year 1887, and within a
reasonable time applied the waters so diverted to the irrigation of mbout eighty (80) scres;
and increaped the irrigated area of his sald lands in the year 1802, to the extent of forty-
_ two (42) mcres, irrigated through and under said ditch; that Chris. Peterson commenced the
irrigation of his lands in the year 1688, throuéh said Dav:[a—Kalséy ditch, and has rccla.ﬁed
and irrigated under sald ditches, thirty (80) acres, as of the year 1888, two hundred end
ninety-three (295) acres as of the year 1898, and ninety-one and cne-half (81}) acres a8
of the year 1804, by appropriations through said ditches initiated in said years, end ‘
application to the sald lands of said claiment, within & reasonable time thereafterj that
J. B. Wlilson commenced the irrigation of his lands in the year 1889, with the wateras diverted

through said ditch, and reclaimed and irrigated within a reasopable time about three hundred
and ninety (590) acres thereof; that W. F, Hutchinson commenced the irrigation of his maid
lands through said ditch, in the year 1896, sud within a reasonable time thereafier, re-

claimed and irrigated one hundred and forty-two end ome-half (142%) ecres thereof; that the
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lands of said claimants are more particularly described in the order of determinaticn herelir.

J. 8, Davis, baving two hundred end twenty-three (£25) acres, is entitled
to two hundred snd twenty-thres (228) inches to July 1st, and thereafter to one himdred end
twelve (llé) inches. GOrant Dalton, having one hundred and sixty (160) acres, is entitled
to one hundred end sixty (160) inches to July lst, and ﬁ:ereafter to eighty (80) inches.

W, L. Goff, having thirty-two (32) acres, is entitled to forty (40) inches until July.lst,

s0 as o give the required head, and thereafter 15 entitled to sixteen (16) inches. Will

F. Hutchinson, having one hundred and forty-two and one-half ('ﬁﬂi) acres, is éntitled to

cne hundred and forty-two and ome-balf (142%) inches until July 1st, end thereafter to seventy-
two inches. L. S. Kelsey, having one hundred and twenty-two (122) acres, 18 entitled to ome
hundred and twenty-two (122) inches., Chris. Peterson, having four hundred and fifteen and
one-half (415%) acres, which are irrigated through the Davis-kelséy Ditch and the Ellis

Ditch, i3 entitled to four hundred and fifteen and one-half (415}) inches through said
ditches, nccbi'ding to his priorities; of which quentity said Peterson is entitled to divert 25
not to exceed two hundred and fifty inches through said Davis-Kelsey Ditch, and the balence 114
of his appropriation through the Ellis Ditch, or may divert all or eny part of his appro-

priation through said Ellis Ditch, the carrying capacity of which is sufficient therefor.

The right of said Petersen tu divert water through either diteh, .. - - "',
depends upon the priority of his respective sppropriation. J. B. Wilson, having three
hundred and ninety (890) acres, is entitled to three hundred and ninety (390) inches until
July 1st, and thereafter to one hundred and ninety-five (196) inches. .

The above quantities of water confirmed to the respective claimants are

determined by the Board in accordance with the quaentities required by seild claipants for




thelr lands, the proportionate interests of seid claiments in said ditoh, their r:l.ghts in other
ditches for the same lend, and the maximum carrying capacity of said Davis-Kelsey Ditch, which
the Boerd finds does not exceed thirty-three (B5) mecond feet, or thirteen hundred and twenty

(1320) miner's inches.

- XLIX.

ELLIS DITCH:~ That the Ellis Ditch diverts the waters of North River from a
point: on the right bank, in the N¥} SW}; Section 58, Tp. 8 8. R. 58 E. W, M.  The board
finds that this ditch has & meximum cerrying capacity of not to exceed seventy~five (75)
second feet, or threethousand (5000) miner's inches.

The Ellis Ditch wasconstructed in the year 1879, down to and upon the lands
of L. S. Kelsey. The present owners of sald ditch are L. S, Kelsey, Chris. Peterson, Grant
Dalton, Mrs. Allie Daltom, W. L. Golf, W. R. Hutchinson, and Albert Hutchinsom,

' 'Said ditch, as originally constructed, was four feet in width, and wes enlarged
to increase the carrylng capaclty thereof, in the year 1882, and asgain in the year 1804 and
19805; and as enlarged in the year 1904, had a width in excess of elght (8) feet, and has &
present width of about ten (10) feet.

The respective interests of the owners of ssid ditch therein, appesr to be
impossible of determinatlon in this proceeding, from the proofe and testimony taken.

That L. S, Kelsey commenced the irrigation of his land under gaid ditch in
the year 1880, end within a reascnable time, diverted through said ditch the waters of
said stream, end applied the seme to the irrigetion of sixty-two and cme-half (62}) acress
and 18 entitled to a right for the irrigation of sixty-two and one-half {62%) acres as of
the year 1879, ) ' v

In the year 1305, saild Kelsey commenced the comstruction of an extension of
seid Bllis Ditch, for the irrigation of about twelve hundred (1200) ascres of land cwned
by said Kelsey. That it wae the intention of said Kelsay to use the surplus waters of
gald North Powder River for the irrigation of seid land through ssid ditch. Subsequent
to the year 1905, sald Kelsey constructed about thirty miles of ditch, including laterals,
and that said main ditch so constructed is about eighteen miles long. Im order to con-
afmctv said ditoh, said Kelsey had to secure rights o-f way therefor over the lands of
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about ten ownera of land, whose tracts of land are situated between the head of said
ditch end the lands to be irrigated thersfrom. During the years 1308-1807-1808 and 1809,
sald Kelsey endeavored to secure rights of way for ssid ditch, but being unable to secure
the same, was prevented by those over whose land sald diteh wae to be mﬁt from proceed-
ing with the construction thereor.' In 1905,8aid Kelasey diligently proceeded with the
construction of sald ditch, repaix;ing and enlarging the head of the Ellis Bitch, and
constructing a considerable portion of snid ditch. Commencing in the year 1910, and

the year 1911, seid Kelsey completed said ditch down to said }ends, and commenced the




irrigation of said lands in the spring of 1911. Prior to the completion of said

ditch, a considerable area of land had been broken up, and at the yreﬁent time, over
eight hundred (800) acres are practically ready for cultivatlon. Without sald water,
sald lands are of 1little value for sgricultural purposes. That saild Kelssy has alao
constructed a diteh, tepping ths Horth Powder River at & polnt on the right bank, in
the SWi SEX Section 22, Tpe 6 S. Re 39 E, W. M., which ditch orosses end recelves
conslderable water from the North Powder Milling and Mercantile Conpany's tail race,
and iz being constructed under application Ho. 1778, filed in the office of the State
Engineer, to irrigate portions of said lands, to be irrigated under said Ellds Ditch.
The sald extemnsion of said Fllis Ditch is kmnown as the Sunny Slope Ditéh,' and geid
Kelemey intends to irrigate about seven hundred and twenty (720) acres under said ditch.
7 The cost of constructlon of Baid‘ditch;, preparation of sald land for irrigation, and
construction of laterals, was about $10,000.00. Taking into consi@mﬁtm the largse
‘sree of land, the difficulties encountered in securing the rights ;f way, the length .
of the ditch and the lateral ditches, ‘and the sige thersof, the Boax'.'d ie of the opinicn
that due diligence was exercised by ssid Kelsey, and that he is entitled to complotev
his said appropriation through ssid Ellis Ditch. That said .Appropriution should be
completed, and water completely épplied,' duriﬁg the irrigation season of 1914,A end
thereafter, proof shouid be taken by tha‘ Superintendent of Water Division No. 2, as

to the coﬁxpletion of sald appropriation, snglf;f'ight cortificate issued thereafter

to paid Kelaay, confirming his .said appmérintion to tﬁe extent that water has been
actually epplied to s beneficiel use during seid 1rﬂ.ga.tion soﬁaon of 1014, That on -
account of the late right, and the short irrigation sesson, 1t is not probable that
sald Kelsey will receive, or be entitled to any water for tho irrigation of said lando
“after July 1lst, and accordingly the Board finds that he requires one inch to the acre
up to July lst of each year, for the lands to which water shell heve beax applied by the
irrigetion season, 1914. -

That the lands of Chris, Peterson are irrigated through the Ellis diteh ~ e
and through the Davls-Kelsey Ditch,va;xld his rights are eet'forth in the finding re-
lative to sald Kelsey-Davis Ditch. .

That Grant Delton and Mre. Allie Dalton commnced the irrigdtion of their
respective tracta of lend, under said ditch, in the yee.rA 1804, after the second eu-
largement thereof; and sald Grant Dalteon irrigates about thirty-five and one-half
(55&) acreg under said ditch, reclaimed and irrigated within & ruconable tine ntter such
enlargement; that of the lands of Mrs. Allle Dalton, sbout thirty-six (56) acres  thersof
were reclaimed and irrigated within a reasonable time efter said second enlargoment in
1904,

Thet W. L. Goff began the irrigation of his lands through sald ditch in

the year 1904, after sald second enlargement, and applied the waters diverted to the
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irrigation of thirty-three (5\{:) acres, within a resscnable time thereafter.

That W. R. Hutchinson commenced the irrigation of his lands, under said
ditch, with the waters diverted through the seme, in the year 1882, and within a reason-
able time applied the waters so diverted to the irrigation of one hundred and five and
one-half (1(35%-) acres of said landa.

That Albert Hutchinson commemed the irrigetion of his lands with the watere
.diverted through seid ditch, in the yeer 1862, and within a reasongble time, spplied the
waters so diverted to the irrigation of one hundred and forty (1;{0) sores of his said
land;s; the lands of sald claimsnt being more particularly described hbrei.naftcr; that
the lands of sald claimant, situated in the SE} SWi; aection‘ 52, Tp. 6 8. R. %9 E. W, M.,
have been irrigated through that certain ditch known as the Wilson-Kelsey Ditch, but that
claimant bas no interest or right in said.ditch, and his use of the water flowing in the

oy

same has been by permission of the owners thereof; that in the yesr 1898 said claimant ‘ QU

added to the erea irrigated through seid Ellis Ditch, to the extent of forty-one and one-
half (4{%) acres; that the lands of sald claimant irrigated through said Kelsey-Wilson
Ditch were first irrlgated in the yéar 1898. A )

That the lands of the clalmants irrigntéd through this ditch required ome
inch to the acre until July lst, and thareafter,b cne-half inch; but that to furnish the
required head, Allle Dalton, Grant Dalton and W. L. Goff are each entitled to one second

foot, or forty (40) miner's inches to July lst of each year.

L.

KELSEY-WILSON DITCH:- That the Kelpey-Wilson Ditch taps North Powder River
at & point on the left bank in the SF} SW:, Section 56, Tp. 6 S. R. 58 E. W, M.

That said ditch was constructed about the year 1888 by one L. 8. Kelsey,
claimant herein, and one J. D. Wilson and son, end another; that ae origlnally constructed
said ditch was what is termed a "four foot" ditch, that is, foﬁr foot in width; that in the
year 1888, under and by virtue of an agreement betwsen the then owners of said ditch, and
one James Ydrk, J. Do McPhee, and P. L. Smlth, claimants herein, and one William Tanner,
an enlargement of said ditch was made, which is presumed to have been to double its original
capacity; -that in that certain sult in the Circuit Court of the State of Oregem, for Baker
Cowmty, wherein J. D. McPhee and others were plaintiffs, and L. 5. Kelsey was defendant, a
decree was entered in the year 1808, in Circuit Court Journal "I% at Page 621, upon mandate
from the Supreme Court of the State of Oregon, wherein 1t was determined by the Cqurt that
in seid enlargement of said ditch, the Bame was probably snlarged to double its former
capacity, from the head thereof down to the point known as the "Wilson Tap"; that said L. 8.
Kelsey was the owner of a four-foot interest in said ditch, es originally constructed; that
sald James Dalton was the owner of the Tanner and McPhee interests in the enlargement of

said ditch; that said P, L. Smith still retains his interest; and that one George Neill had
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succeeded to the interest of sald Kelsey in said enlargement ( said‘Keluy having succeeded
to the interest of said York in the same); that in that certain suit in the Cirouit Court of
the State of Oregon for Baker County, wherein Sam and W. A. Carnes were plaintiffs, and James
Dalten was defendant, upon appeal to the Supreme Court of thevSta'be of Oregon, on the 8th day
of December, 1910, it was found and determined that Sem Carnes and W. A. Carnes, appelants:
therein, were the owmers and in possession of the SWP SW:, Seotion 52, Tp. 6 S. R. 58 E. W. M.,
and the N} of the NW, Section 5,'and ton '(10) acres situated in the Nw} UE}, Section 5, ad-
Joining seme, all in Tp. 7 S. R. 58 E. V. M., containing one hundred and tweanty (180) acres
of agricultural lands, of which ninety (90} acres were in orchard, grain and other cultivated
crops; that James Dalton, resbondent therein, was the omner of the W of Section 5, Fi BW,
and S} NE} of Section 4; SE} SF} of Section 10;.the Wk NE} of Seotion 2;“ RW} Beotiom 10,
all in Tp. 7 S. Re 59 E. W. M., in Baker County, Oregon, of which lands two hundred (200)
acres were in alfalfe and other crops, end the balance of said lands being used for pasturing
live ptock, and for the production of grain, hay and orchax;dmd garden orops.

That about the year 1886, the predecessors « mid appellants made an appro~
priation of the waters of North Powder Ri.ver through said Kelsey-Wilson Ditéh; and that in
the year 1888, under an agreement entered into between one Xalsey, a co-owner of sai& diteh,
the se1d ditch was enlarged by the respomient, Dalton, and his co-owners, without the cﬁ-
sent or an agreement of the appellants or their predecessorsin intersat, and became w&t is
known a8 an elght-foot ditch, and that a further eppropriation of the waters of North Poﬁar
River was made through said ditch, in the ‘year 1888. _ . ! 3

That in said decree it was detemﬁned that as against respondent, James
Dalton, said appellants Sam and W. R. Cranes, were entitled to the right to te firstiwe
of the waters flowing in said ditch, not exceeding one-eighth of the oarry!_.ng capaclity
thereof; and said Dalton was decreed to be entitled to the use of said ditch and the waters
flowing therein, when not in use by seild appellants, or to an amount in excéas of the amount
required by the prior rights of sald appellants, the respective amounts to which sald parties
were entitled to be measured as provided in seld decree.

Thet from seld decrees, and the proofs of claimants herein, it appears
impossible to the Board, without further evidence, to determine the r«sepective. interests of
the claimants diverting water through said ditéh. -

Thet the rights of said L. S. Kelsey end Sam and W, R. Catnes were initlated
by the construction of sald ditch in the year 1888; and that the rights of sald Jemes Dalton
and P. L. Smith, by the enlargement of sald ditch in thejear 1888; and that the rights of
appropriation of sald George W. Nelll commenced with the first irrigation of his lands in °
the year 1901. ‘

That the predecessors of seid Sam and W. R. Carnes reclaimed and irrigated with
the waters diverted through said ditch, about one hundred md nineteen (119) aores of ﬁmir ‘said

lends, within a reasonable time after the initiation of their sald rights of aypropriation.
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That L. 8. Kelsey has epplied the waters diverted into and through said ditch to the ;
irrigation of approximately five hundred and four (504) acres of him;}ia.nds, more par-
ticularly descrlbed hereinafter, and that the irrigation of said lands was completed -
within a ressonable time after the conatruction of said ditch. .

Thut James Dalton and P. L, Smith initiated rights of appropriation through
said ditch, for the irrigation of their lands, by the enlargement of said ditch in the
year 1888, and that sald Dalton has reclaimed and irrigated with the waters of said ditoh,
diverted from North Powder River, about one hundred and seventy-two (172) acres, to which
the water was applied within a reasonable time aftér such emlaréemsnt; and that ssald P, L.
Smith, within e reasonable time after such enla;-gement, reclaimed and irrigated with the
waters diverted through said ditch, about eighty (80) acres of his landas, more partich).a.ﬂy
hereinafter described,

That the claiment George W. Nelll, 18 the omer of & one—eighth iaterest in
sald Kelsey-Wilson Ditch, as enlarged, and 1t appears that said Neill succeeded to €h0 ine
terest of one York, in the enlargement made by seid claimants, by purchase of an 1nterel.t
in seid ditch in the year 1901, from sald Kelsegy, who had succeéded to said interest of sald
York; 1;1m.t in seid year 1901, sald Neill purchased of sald Kelsey a one-foot interest in sald
ditch, but it does not eppear that said Nelll acquired or succeeded to any of the rights of
eppropriation of said Kelsey through sald ditch, or that Kelae&'a ‘predecessor.: York, ever
initiated or perfected rights of sppropriation through said ditch; that in fact, said York,
at the time of said enlargement, had no lands susceptible of irrigation from said rllitel.u and
it is therefore, found and determined that sald Neill's rights of appropriation were initiated
by the purchase of an interest in said diteh in thé year 1901, an’;xd the irrigation of his said
lands, to the extent of one hundred and ninety-two (192) 'acras,'trithin 2 reasonable time
thereafter that his rights of appropriation and diversion of water into said ditch, and of
use of the waters .in sald ditch, appear subsequent in point of time to the righta of seld
CO~0Wners. '

That the watersin said ditech should ‘be distributed by the water master 6f>t-beA
district in which said ditch is situated, in accordance with eai;i decree of said Circult
Court, end the findings herein set forth and order of determination herein, and decree gntored
in this proceeding, as far a8 possible. - '

That James Delton and P, L. Smlth, having been decreed to be the owners of
certain waters referred to in the decree above mentloned in seid suit of MoPhee et al. iva..
Kelsey et al,, as the Hutchinson Slough waters, are found end determined to be the owners N
of the pame and entitled to the use thereof, to supplement their rights of appropriation of the
waters of North Powder River, in proportion to their respective interests In said Kelsey-
Wilson Ditch, : . 869

That one J. B. Luster, at the time of the original ﬁaaring, £iled a state-
ment and proof of claim herein, claimipg the right to a aix-inch enlargement, or interest

in said Kelsey-Wilson Ditch, acquired in the year 1902j that said Luster appears to have




used the waters in sald ditch since saild year 1802, for the irrigation of his lands,

but that at said time, said claimant had no interest in sald ditch; that James Dalton
end P. L. Smith filed a statement of contest as againat the rights of said Luster,
through said ditch, and it was stipulated and agreed upon the hearing thereof, that
sald contest should be dismissed, upon the understanding and agreement that the use
" of said ditch by seid Luster should be granted to sald contestee upon condition that

he enlarge said ditch one and one-half 'feet from a point near the southeast corner of
the northeast quarter of Section 5, Tp. 7 S. 59 E. W. M., to a point on said ditch be-
tween the lands owned by seld Dalton and those lands owned by sald Luster; that whenever
it becomes necessary for the purpose of carrylng sufficient water for ths use of said
contestee, Luster, through sald ditch, to enlarge the game to North Powder River, he
would enlarge the same to the axtant and in the manner stipulated by Dougherty Brothers,
in @ certailn contract entered into betweenmaid James Dalton and others, with ssid
- Dougherty Brothers snd others, on October 10th, 1800, which is recorded in Volume 42, at
page 193, Racords of Deeds of Baker County, Oregonj and based upon said stipulstion and
proof, it is found and determined thet said Luster has a right of appropriaticn through
sald ditch, as of the year 1902, for the irrigstion of thirty-seven (57) acres of his
said lands, reclaimed and irrigated within & reasonabls time after the first application
of water to the same in the year 1902; said right being subordinate in point of time to
the tights of each and all of the owners of seld ditch, as above set forth.

That B. P. Doherty is claiming an interest in said ditch by virtue of a
three-inch enlargement made in the year 1903, snd since said year, it appears that
within a reasonable time, said B. P. Doherty epplied the water diverted through said
ditch to the irrigation of thirty-eight and one-half (58%) aeres of his lands, more
particularly described in the order of determination herein.

That said Kelsey-Wilson Ditch has e maximum carrying ocapacliy of twenty-~
nine (29) second feet, or elwen hundred and sixty (1160) inches, and is of sufficient
capuneity to supply approximately one inch to ’tl.ze acre for all the lands irrigated under
sald ditch.

» Sam and W. R. Carnes, having one hundred and nineteen nore.s, argentitled
“to one one hundred and ninsteen (119) inches wntil J’uly 18t of each year, and thereafter
to sixty (60) inches, L. S. Kelsey, baving five hundred and four (504) acres, is en-
titled to five hundred and four (504) inches until July lat, and thereafter to two
hundred and fifty-two inches. James Dalton, having one bundred and seventy-two and
one-half (172%)acres, is entitled to one hundred and seventy two and one-half imches
until July 1st of each year, and thereafter to eighty-seven (87) inches. P. L. Smith,
having eighty acres (80) 1s entitled to eighty (80) inches until July 1st, and thare-
after to forty (40) inchea. George W. Neill, having one hundred and ninety-two (192)
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acres, 1s entitled to one hundred and ninety-two (182) inches until July lst, and there-
after to ninety-six (96) inches. J. B, Luster, having thirtyeeven scres, end requiring
therefor, to secure sufficlent head, one second foot, 1s entitled to forty (4Q) inches
mntil July lst of each ysar, and thereafter to nineteen inches. B, P. Doherty, having
thirty-eight and one half (58%) acres, 1s entitled to forty (40) inches to supply the re-.'
quired heed, to July 1st of each year, and thereafter to twenty (20) inches. .

The rights of sald claimants to divert said quantities of wsta:/l;: exerolsed
in the order of their respective priority, and in accordance with the said decree above
mentioned, and the conditions of the si{ipulation hereinbefore referred to. A4lbert Eutc_shinaan
having fifty-eight (58) acres whioh have been irrigated through said Kelsey Wilson Ditech
since and including ti‘xe year 1898, by permission of the owners of said ditch, is entitled
to tlie use of fifty-eight inches until July 1lst of each year, and to twenty-nine (£9) inches
thereafter whensver t'_hat amount of water or part thereof is noi required by the owners of said

ditch, his said rights of use of the waters in said Kelsey-Wilson Ditch being subject to the

permiseion of the owmners of said diteh, " 3:’

LI.

BEATY AND KELSEY DITCHES:~ That L. S, Kelsey is the ommer of that csrtain
ditch known a8 the Beaty Ditch, tapping North Powder River et & point on the left benk, in
the &E} SWE, Pection 56, Tp. 6 S. R. 58 E. W, W,, at 1:.!:. head of the Kelsey~Wilson Ditoh,
througﬁ the head of which ditch, water is at present di;rertod into said Beaty Ditch. The
head of said Kelsey-Wilson Ditch is sufficlent to carry the waters appropriated through
both gald Kelsey-Wilson Ditch, and said Beaty Ditch. The said Beaty Ditch was conatructed
in the year 1883, and within a reasonable time thereafter, n/t,er was diverted through the .
sane and applied to the irrigation of elghty-four and one-half (843) acres of said Kelsey
land. The maximum carrying capacity of said ditch is ten (10) second feet, or four hundred
(400) niners inches. Seid lands require not to exceed one inch to the acre for their
proper irrigation, and sald Kelsey is limlted to eighty-four .and ono-half (84%4) inches for
said lends until July 1et, and thereafter to forty~three (45) inches. But said Kelsey
has the right to divert his appropriation to which he 1s entitled through his other sasid
ditches, through sald Beaty Ditch, to the extent of its carrying capacity, the total quantity
diverted by sald Kelsey at any time not to be in sxcess of the total quantity to whigh he is
here found entltled, nor to exceed in the aggregate a total quantity for all of his sald lands,
at the rate of one Inch to the acre to July lst, end thereafter at the rate of one-half inch
to th.la acre.

The Kelsey Ditch taps North Powder Mv& at a point on the right benk in

the SE} SE}, Section 36, Tp. 6 S. R. 88 E. W. M., end was constructed ln the year 1888. 8aid
ditch has & maximum carrylng capacity sufficient to supply one inch to the scre for the lands
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irrigated thereunder. That a measurament of said ditch was made, phowing a carrying
capaclty at the time of measure;nent of sbout three and.one-half (3&) second feot; or one
hundred forty (140) INCHES. That said L. 8. Kelsey, the owner of said ditoh, within a
reasonable time after the constructlion of said ditch, applied the waters divertad through
the same to the irrigation of one hundred and elghteen (118) acréu of his said land. That
said lands require one inch to the acre '6r & total of one hundred and eighteen (118) inches
wmtil July 1lst of ‘each year, thereafter a total of fifty-nine (58) inches.

LII.

PEARSON TOWN DITCH:~ The Pearson Towa Ditch, or North Powder City .
ditch, tapping North Powder River at a point on the right bank in the NE} SE}, Section 51,
Tp. 6 S. R. %9 E. W. M., was oconstructed in the year 1800 by one Hanry-PeauQ, 8 clainant
heredn, and enlarged in the year 1904, and extended down to North Powder City. Within a
reagionable time after the construction of said ditch, said Pea‘raon applied the waters
diverted through the same to the irrigation of one hundred and sixty (160) ecres of his
lands. In the year 1904 seid ditch was en]‘.argad, ani extended down to said North Powder City,
and used by sald municipality for the irrigation of lawna, gsrdens,u;d orchards within the
corporate limita of said municipality. That North Powder is & muricipal corporation, snd
the owners of one-half interest in gaid &itch, and after paid emnlargement, applied the
waters diverted through the same to the irrigetion of about eighty(80) acres of gardem,
lawns, and orchards within the corporate limits of said municipality. Henry Pearson is
tile owvner of an undivided one-half interest in said ditch..

A measurement taken pf.agid ditch during the irrigetion season of
1912, shows,a meximum carrying capacity of one and aix—tahths:’ (1.8) second feet, or sixty-
four (64) inches, but epparently the ditch waa not in the proper condition to carry a
quantity of water reguired for the irrigation of the lands under said ditch. The Board
finds that if put In its proper end ususl condition, seid ditch will cerry about one
hundred and eighty (180) inches of water. It is therefore determined that seid Pearsom
is entitled to one hundred (100} inches of water for his said lands until July lst of each
year, and thereafter to eighty (80) inches. The City of North Powder is enfitled to

elghty-inches until July lst, and thereafter to forty (40) inches.

LIII.
SMITH-MCPHEE AND TANNER DITCHi- That the Smith-McPhee and Tanner
dltch, tepping the left bank of North Powder River in the NW} SWi, Section 52, Tp. 6 8;5
R, 53 E. W. M., was constructed in the year 1889, and completed in 1880, by J. D. ¥oFhes,
P, L. Smith, and one James Tanner, and that, as originally conatrut':tod, sald ditch was .
about four feet wide; and said Smith was the owner of an undivided one-half interest in
sald ditch, @d sald McPhee, having succeeded to the interest of sald Tanner, becsme
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the cwner of an undivided one-half interest therein; that in the year 1895, ssid ditoh,
vwas enlarged by one James Dalton and othsrs, and the carrying oapaoitylthereof increased;
that said ditch appears to have been enlarged from time to time by different parties; and
that the present owners of sald ditch are J., D. McPhee, P, L. Smith, J. T, York, James
Dalton, Oscar Jacobson, John Brant, and Byron Vandecarr and L. M. Daugherty; that the
respective interests of saild owners of paid ditch thersin are umcertain, mt that it
appears from the proofs filed that sgald ditch is at present a ten-fonﬁ 'ditch, that is,

ten feet in width at the top, andbthat James Dalton 1s the owner of a one;aixth interest,
L. M. Daugherty of a one-thirtleth interest, Oscar Jacobsen of a two-fifteentha interest;
J. Du McPhee of a three-tenths interest, P. L. Snith of a three fifteenths interest; James
York snd Dustin, partners, together of a cne-sixth interest; snd that John Brant and Hyron
Vandecarr have acquired some right or interest in said ditch , the nature end extent of

" which does not appear; and that the respective interests of the omners of saild ditch are therefore

not determined; that J. B, Luster and B. P. Doherty, at the time of the original hearing
hereln, filed proofs claiming the right to the use of said ditch, for the irrigation of certain of
thelr lands.

That J. D. McPhee 18 the omer of four hundred snd six and cne-half (406%)
acres of land, more particularly described in the order of determinatlion herein, and that
sald lands are irrigated through said Smith, McPhee and Tanner ditich, and that certain
ditch known a3 the McPhee ditch; snd the rights of said McPhee through said ditches are
more particularly sét forth in the finding relative to saild McPhee Ditchj that aaid
McPhee commenced the irrigation of his lands through the Kelsey-Wilaon ditch in the year
1889; and within a reasonsbla time ap;;lﬂ.ed the weters diverted through said ditch to the’
irrigation of sbout one hundred and fifty (150) acres of his said lands; that the seld
claimants, at the time of the enlargement of said Kelsey-Wilon Ditch, in the year 1888, was
the gwner of an interest in said enlargement, and a portlon of his said landa were first
irrigated through seid ditch; that seid claimant disposed of his lnterest in the Kelsqy-Wilsom
Ditch in about the year 1894, to James Dalton; and sipcs that time, said lands have bsen
irrigated with the waters diverted through the Smith, McPhee and Tanner Ditch; that said
mu@t is elso the owner of an interest in the McPhee ditch, and that the remainder of
his lands. were brought under irrigation with the waters diverted through that ditch.

That P. L. Smith commenced the irrigation of a portion of his lands, more
perticularly described hereinafter, with the waters diverted through ‘said Smith, McPhee
and Tanner Ditch, in the year 1890, upon the completion of the conatruction of the samej
that within a reasonable time thereafter, sald claimant reclaimed and appliedthe waters
g0 diverted to the irrigation of about three hundred and ten (B10) amcres of his sald landa;
that sald claiment is also the owner of an interest in the Kelsey-Wilson Ditch and the
UcPhee ditch, end portions of his lands are irrigated through sald ditchesj the rights of




said claimant through said ditches being more fully et forth in the findings herein relative
to said ditches.
That James York commenced the irrigation of his lands through the Kelsey-¥ilson v
Ditch._ in the year 1882; that at said time, said York was the owner of the Tanner interest in
32i1d Kelsey-Wilson Ditch, to which said James Dalton afterwards succeeded, as hereinbefore set
forth; that sald lands were irrigated th;-ough sald Kelsey~Wilson Ditch until the year 1895,
when seld claimant scquired an interest in the Smith, McPhee and Tanner Ditch; and thersafter
said lands were irrigated throuéh sald last named ditchj that the interest of said York in
said ditch includes the interest of the partnership of York and Dustin, which said partunership
is the omer of a half of said York's interest in saild ditch; that within a reasoncble time .
after the year 1892, the watera diverted through said ditch werse spplied to the irrigation of
one hundred and forty-two (142) acres of the lands of ssid York, more particularly described
herelnafter; and that in the year 1902, sald York commenced a gradual increase of tha irri-
gated area of his lands, and applied the watera diverted through said ditch, within a reescn- 372
able time, to the irrigation of fifty-one (51) mcres in addition to the land previcusly
irrigated,
That James York and Charles Dustin are the owners, jointly, of sbout two
hundred (200) acres of land, more particularly described in the order of determination
hereln; and are jointly the omers of the weter rights appurtenant thereto; that the
said claimants commenced the irrigation of their said lands with the water diverted through -
said Kelsey-Wilson Ditch, in the year 1892, and in 1895, commenced the irrigation of their
said lands through the Smith, McPhee and Tanner Ditch, in which sald partners. and joint
owners own one-hall of the sald York interest, as above set forths that within a Teesunsble
time thereafter, the waters so diverted were applied to the i{'rigation of two hundred (200)
acres of their lands; that sald claiments have no right or interest in seid Kelsey-Wilson
Ditch,
Thet James Dalton commenced the irrigation of his lande in the yoar 1898,
with the weters diverted into and through said Smith, McPhee end Tanner Ditch, end within
a reasonable time thereafter, the waters so diverted were applied to the irrigation of
about three hundred and thirty-six (3%6) mcres of his seid lands, more particularly des-
cribed hereinafter; that said ditch was enlarged by Saild Dalton and others in the yesr
18938; that other portions of the lands of said Dalton are irri.gated through the Keleey-
Wilson and Devis-Dalton ditches; and the rights of sald claimants are more particularly
set forth in the findings relative to said ditches.
That Oscar Jacobson and Byron Vandecerr are the owners of certain lands
sltuated on the east and south sides of Main Powder River, in Baker County, Uregon; that
in the year 18985, one L. S. Kelsey was the owner of an interest in said Smith, MoPhee and

Tanner Ditch, and in sald year, conveyed to said Oscar Jaoobsen, an interest in said ditch;
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and the said ditch was extended across said Powder River down to and upon the lands
of gald Jacobson; asnd within a reasonable time, the waters diverted throtgh gaid ditch
were epplied to the irrigation of forty and cne-half (40%) acres of his said landsj thet
said irrigated area was not incressed until the year 1898, when said olaimant commenced a -
gradual increase of his irrigsted area, until within a reasonable time two lumdred and
thirty~seven and one-half (2573) ecres in addition to lands inreviously irrigated were
brought under irrigation; that within 'bhé time permitted by law, Jamep T. York and L. M.
Daugherty, contestants hereinA, filed a atatemeﬁt of contest ageingt the rights claimed by
said Jacobson, and at the time of the hearing thereof, the said parties entered into a stipulation =d
agreement, in which sald contestee stipulated and agreed to modify certsinm off his statements in
his statement and proof of claim herein; and based upon such stipulation, sald conteast was
dismissed. .
. That Byron Vandecerr extended said ditch, down to and upon his lands, in
the year 1901, and commenced the irrigatiom of seid lands with the waters diverted into end
throvgh said diteh, in seid year,.and within a reasonzble time tharégfter, applied the ﬁterl
ao diverted to tﬁe irrigation of one hundred and twelve (112) _acr'ea of his lands;the lands
of #eld Jacobson and Vandecarr being more pgrticularly described hereinafter.
That Jolm Brant scquired an interest in said ditch under end by virtue

of & contract with J. D. McPhee, in the year 1899; that peld claimm'xt:s. now claims an interest -
in seid ditch to the extent of an enlargement mede in said year 1899, by himself; that it
appears that saild cleimant commenced the irrigation of his lnx;ds, more perticularly described
hereinafter, and within & reasonable time applled the waters diverted through Bnid ditch to
the irrigetion of one hundred and fifty-five and one-half (155%) moree of m:;li.gnds. .

That L. M. Daugherty is the owner of one humdred and twenty-five (1e5)
scres of land, and acquired an interest in sald ditch in the year 1898, end within a
reagionable time, his predecessors in interest applied the waters diverted through said
ditch to the irrigation of one hundred and twenty-five (125)acres of his said lands. 37 3

That B. P. Doherty, at the time of the original heazj.ng, filed e stateasnt A
end probf of claim, claiming & one-sixth interest in ssid ditch, by virtue otA an enlargement
made in the year 18935, by his predecessors; that within ths time pernitted'kv law, James
Dalton snd others owning interests in said ditch, claiments herein, initiated a contest of
the rights claimed by said Doherty by the filing of a statement of contest; and that at
the time of the hearing, it was stipulated between the parties to said contest that said
B, P, Doherty has, since the year 1895, use;i the water diverted through ssid ditech for
the irrigation of his lands; that said use has been by permission of the contestants in
said contest, under an agreaixent between the ssid parties; and that said Doherty should
have the right to enlarge sald ditch in mccordance with the claim herein; and that he
would make such enlergement, necessary to carry water sufficlent for the irrigation ol"
said lands, at such time as he might be requested so to do by the omners of said ditchs
and said contest was thersupon dismissed and withdrawny that it appears that said Dohertys




.or his predeeessora ‘within a reaaonabl«a time subssquent to tha yes.x- 1905, lpplied tha
"'watem diverted through said ditch to the 1rrige.tion of cne hundrad and Twalve (m) acres

: of his lands, more particular],y describad herainaftar.

- That J. B. Luster ig the owner of thirty and one—hélf (805) acres ot hnd
irrigated from sald ditch, more partiocularly. deacribed heraina.fter, and tha.t he oomenced -
the irrigation of sald lends in the year 1801, with the watera divert.ed through said Suith,‘ |
McPhee and Tapner Ditch, and within a rsasoneble time applied tho mtoru 20 divertod to tho' ;
irrigation of said lands; that his interest (or that he has any :I.ntoz‘ent) in said ditch, “
does not appear.
S .
J. D. McPhee, having four h\mdred and aix and cne-ha.l.f. m&i—) aerea, which
are irrigated through the Smith-McPhee and Tsnner Ditch and tha McPhel Ditch, 15 ent.ttlod.

to four Hundred end six and one-half (406&) inches to July 1515 throngh sa:l.d ditchu, mﬂ/-
thereafter to two hundred snd four inches. P. L. Bmith, having three lnmdred and ten (510)
acres irrigated through said Smith-McPhee and Tammer Diteh, is entitled to three !nmdrcd
and 10 (810) inches wntil July 1lst, end one hnndred and [ifty-five inches thomf‘bar, .
Jeames York, having one hundred and ninety-three 095) aeres, is ontit.lod to one hlmdred and
ninety three (185) inches to July 1st, and thereafter to ninetrseven inches. Jemes York
and Charles Dustin are jointly entitled to two hurdred inches to July lst and thereafter to
one lnundred inchea, for two hundred acres. James Dalton, having tbres hundred lnd thirty
six (556) acres, 1s entitled to three hundred and thirty eix (356) inches ‘to July lst, end
thereafter to one hundred and sixty-eight (168) inches. Oscar Jacobaon, baving .two hnndred
and seventy—eight (2“7/8) ecres 18 entitled to two hundred ard seventy-eight (278) inches
until July lst, and thereafter to one hundred and thirty-nine :anhu.v Byron Vaqdecarr,
having one hundred and twelve‘(l'lv.z) acres, is entitled to ond mumired and twelve (118)
inches to July lst, and thereafter to Iifty-six inches. John Brent, beving one hundred
and fifty-five and one-half (15‘/5%) acres, is entitled to one hundred and fifty-five and
cne-half (155%) inches to July 1lst, and thereafter to seventy-eight {78)inches. L. M.
Daugherty, having one hundred and twenty-five (1\2/5) acres, is entitled to one hundred and
twenty-five (125) inches to July lst, and thereafter to sixty-thres (€5) inches. B. P.
Doherty, having cne hundred and twelve mcres, 1s entitled to one hundred and twelve (1{2)
inches until July 1st, and thereafter to fAfty-six (58) inches. J. B. Luster, having
thirty and one-half (50%) acres and requiring at least one second foot, on account of his
late right, and the short perlod he will necessarily have to irrigate in, is entitled to
forty (40) inches to July 1st, end thereafter to sixteen (16) incheas.

That the maximum carrying capecity of said ditch is fifty (50) second- -
feet, or two thoussnd (2000) miner's inches, and is sufficlent to supply the quantities
of water to which sald claimants are herein found entitled, when it is taken into considera-
tion that J. D, McPhee irrigates a large portion of his land through the McPhee Ditch.

The board finde it impossible to megregate the lands irrigeted by McPhee under the re-




spective ditches. : i 374
LIV.

McPHEE DITCH: - The McPhee ditch teps North Powder River at a point on ‘thn left
bank in the Nw} NWP, Section 83, Tp. € S. R. 59 E. W. M.

That sald ditch was constructed in the year 1880, ty J. D. HoPhee, down to and
upon his said lands, and that J. D. McPhee 1s now tﬁe omer of a tiwo fifths interest , P. L.
Smith of a two-fifths interest, end He C. Travillion of a one-fifth imterest in said ditch.

That J. D. McPhes commenced the irrigetion of his lands through said ditch im the
year 1880, and within a ressonsble time applied the waters so diverted to the irrigestion of

two hundred and fifty-six and onme-half (256%) acres of his said landsj that other portions of
said cledment’s lands are irrigated throughi the Smith-McPhee and Taenner Ditch, lin which cleim-
ent has an interest, and the rights of said claimant are fully set forth in the finding re-
lative to ssid ditch. V

That P. L. Smith commenced the irrigation of his lands in the yeer 1880, with ths
waters diverted through sald ditch; and within s reasonable time the.ruﬁzqr, nppued the ‘ ‘
weters so diverted to the irrigetion of one hundred and fifty-eight (158) acresj that said |
claimant irrigates other portions of his lands t‘hrongh the Kalsey.'-lilnon and Smith-McPhee )
and Tannar Ditches, and his rights ere more fully set forth in the findings relative to
said ditches. ' ' '

That He Co Travillion sequired an imterest in said ditch, in the year 1885, under
én agresment and contract with said J. D. licPhee, and commenced the :lrrigntion of hip lands
in said year, and within a reasonable time applied‘the waters diverted through s&id_ditoh to
the irrigation of thirty-four (54) acres of his said lands.

The landa of the said claimants are more partiﬁula;-ly and fully dascribed. in the
order of determination herein. !

The maximum carrying capacity of the said McPhee ditch is sufficlent to supply
the lands of the said owners, one inch to the acre. J. D. McPhee 1s entitled to a total
of four hundred and six and one-half (4063) inches through said MoFPhee Ditch, and the
Smith-McPhee and Tanner Ditch, to July lst, and thereafter at the rate of one-helf inch per
acre, P, L. Smith, having one hundred and fifty-eight (158) acres under said ditch, is
ontitled to one hundred and fifty-eight (158) inches until July lst, and thereefter to
seventy-nine (79) inchss. H. C. Travillionm, having‘thirhy-fm (84) acres, requires at
leasl, one second foot during the high weter sesson to supply the required head, or fortw.

(40) inches, and after July lst is entitled to seventeen inchea.
LV. o
JACOBSON DITCH:~ The Jacobsen Ditch diverts the waters of NHorth Powder River
from a point on the left bank in the SE} 8w, Section 26', Tp. 6 S, R B0 E. W U This
ditch has & maximum discharéa of twenty-two (22) second feet, or eight lmndred m-
elghtiy (880) miner's inches, which is sufficient to supply the lands under the ditch actually




at the rate of one inch per aocre.

It was constructed in the year 1880 and completed in the year 1801; that
Chris Johnson is the owner of an undivided one-sixth interest; C. E. Jacobson of an un~-
divided two-thirde interest; and Frank Mchlliaﬁer of an undivided one-sixth interest in
sald ditch; that said ditch was enlarged in the yesr 1885 by said C. B. Jaoo’qnon, and pre-
decessors of sald chriﬁ Johnson and Frank MeAllister.

Thet C. E. Jacobson commenced the irrigation of his lends upon the construction
of said ditch, in the year 1891, and yitﬁin & reagonable time applied the waters diverted
through the same to the irrigation of one hundred and forty (140) acres of his lands; and
after the enlargement of seid ditch in 1898, increased the irrigated area of his lands to
the extent of two bundred and thirty-six and one-helf (256}) acres, within a reasonable timb. 3

That Chris Johnson, or his predecessors, commenced the irrigation of 'tho lands
of sald claimant in the year 1885, after said snlargement, end within a reasonable time
spplied the waters diverted into and through saild ditch to the irrigation of sbout one
hundred and sixty (160) acres of his said lands. '

‘ That Frani: McAllister, or his predecessor, commenced the irrigation of his

lends in the yeer 1885, sfter said enlargement of sald ditah, and within a ressonable time
fhereuf‘ter, the water diverted inmto and through seid ditch wes applied to the irrigation of
two hundred (200) acres of his said lands. i )

That the lands of sald claimants are more particularly described in the order
of defiermination herein.

That said McAllister and said Johnson are also the owners of _intere'sta in’
that certein ditch known as the Harlan-Sanders Ditch, and that the lands of said cleimauts
so irrigated through said Jacobson bitch are alsbo coverad and lrrigeted hy the said Harlan-
Sanders Ditch; the rights of sald claiments in sald Ha’rlan-ﬂatiders Ditch belng more particularly
set forth in the findings herein relative to ssid ditok. '

Chris Johnson requires one hnndréd and sixty inches for his land, through seid

‘ ditch, and the Harlan-Sanders Ditch. Frank McAllister !;equires two hundred (200) inches
for his seld lands through sald Jacobson Ditch and through ssid. Har;.an—Sanderl Ditch. After
July lst of each year the lands of said claimants do not require to ezseed ono-half'inoy to
the acre. (. E» Jacobson, having three hundred and seventy-six and one-half {576%) aores, 18
entitled to three hundred and .seventy-six and ons-half (576%) :Lnel'zo'n to J’ul'y. 1st, snd there-
after to one hundred and elghty-nine (189) inches. Chris Johnson, having é one-alxth interest
in seid Jacohson Ditch, iz entitled to one hundred (100) inches through said Jaccbson Ditch,
snd the balance of his appropriation, or eixty (80). inchés through said Harlan-Sanders.Ditch,
but may divert a1l of his said appropriation, or any part thereof, through said Jaoobson Ditch.
The Harlan-Sanders Ditch being of in-sufficlent carrylng capacity, said Johnson and sald
McAllister are limited as follows: Chris Johns;m, sixty inches, and Frank HoAllis.ter,
fo ninety inches through sald ﬁarlm—Sanﬂers Ditch, the balence of their appropriations
to be diverted through the Jacobson Ditch, but said claimants have the right to divert

their entire appropriation, or emy part thereof, through said Jacobson Ditch.
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LVI.

'E‘EARSON DITCH:+ That the Psarson Ditch was constnilctgdii‘n the year 1898,
and diverts the waters of North Powder River from a point on the :'righi.; baok, in the 8!'& ‘
SW; Section 28, Tpe 6 S« Rs 39 E, W. M., that Henry Pearson and W. L. Goff, claimenta :
hereln, are each the owner of one-half intersst in said ditch. _ L

Thet said W. L Goff commenced the irrigation of his land through agid
ditch in the year 1895, and within a ressonable time thereafier, app]."l.ed the-waters ‘80
diverted to the irrigation of thirty-eight acres. ' S 7

That Henry Pearson commenced the irrigatiom of hils land throﬁgl;. aaid
diteh In the year 1893, and within a ressonsble time t.heres,fter applied the waters ao
diverted to the irrigation of thirty-five (86) acrea. ' -

That to supply the required head, the above named claimants are eaeh egtiued
to one second foot until July lst, and thereafter seid W. L, Goff il._ontitled to n_inleteen
inches, and sald Henry Pearson to eighteen (18) inoches. - ;

LVII. ' ‘ : )

HARLAN-SANDERS DITGH:— That the Harlan—Wors Ditch diverta the waters

5 876

of North Powder River from a point on the left bank in the SWh 8E, Section 28,Tp. 6 8. R

.58 E. W, Ms, and that said ditch has a maximum carrying capaoity of twonty (20) second

feet, or eight hundred miner's inches.

That the construction of sald ditch was commenced in the year 188l tv cne -
M.. T. Harlan, who, in that year, and on April 6th, posted a notdbe ot appmprlaf.@pn o’ )
the waters of North Powder River, at the proposed point of diversion of said ditch; and
sald notice of appropriation was duly recorded in the Record of Ws.tez_'_‘Locatiana of Baksr
Comty, Oregon; that M. F. Wilcox, O. D. Thonlinson, E. . Sanders, Frask Hcallister,
Andrew O, Lun, Chris Johnson and S. W. Holmes, in their statel;xenta and proofs of olsim
herein, are claiming some right, title or intereat in said ditch, and ;.hé ‘right to
diver!; and use the waters of Nm-'l“.h Powder through the Bame; but that the respetive in-
teresi:s of sald partles do not appear from the proofs or evidence herelnj and the -
ownership thereof, and the respective interest of sald partles therein is left wndetermined .
in this proceeding.

That it appeers that the predecessors of Andrew O, Lun, a olaimt, initiated
rights of appropriatiou through said ditch in the year 1884, and diverted tha n'bera of
said stream into and through the same, and within a reasonable time applied thn waters so
diverted to the irrigation of thirty-eight .(58) acres of the lands of said Lun, Bitusfﬁd
in the SE} NW}:, Section 27, Tp. 6 S. R. 59 E. W. M, _ E

That sald ditch was constructed down to the iunda of U, f. W:I.lco: in the
year 1881, and t.he predecessors of paid claimant commenced the irrigation of the ln.ndl
now owned by sald Wilcox in sald year, that prior to the year 1887, ﬁfty—four (54) acres

of said lands were irrigated; that sald ditch appears to have been enlnrged in the’ yoar 1887,

W
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and thereafter the predecessors of said Wilcox applied the waters diverted through the
same, within a reasonable time, to the irrigation of one hundred and four (104) acres,
in gddition to the lands irrigated prior theretoj; that in the year 1893 said ditch
appears to have been again enlarged by the predecessors in interest of Chris Johnson
and Frank McAllister; and the waters of said stream diverted through esid ditch; for
the irrigation of the lands of said claimant; and that within a reasonable time the
waters so dlverted were, with the water;s diverted through said Jacobson Diteh, as here-
inbefore set forth, applied to the irrigation of the lands of sald claimants.
That S. W. Holmes 1s the omer of certain lands now irrigated with the
waters of said stream, diverted into and through sald ditch; and that within the time
permitted by law, P. L. Smith and others, claimants herein, filed a statement of contest
against the rights chhed by said Holmes; an'd thet at the hearing of said cohtent, it
wes stipulated and agreed that in the year 1887 sald claimant's predecessors initiated
rights of appropriation through said ditch, and within s reascnable time ﬁherenfter, T~
claimed and applied the waters so diverted to the irrigation of cne hundred and five (106)
acres of sald lands; that the maps of the Staete Engineer show that one hundred and nineteen
(119) acres of said lands have been irrigated through sald ditch. ‘
That one E. M. Senders, at the originel hearing, filed a statement and proof
of claim, claiming the right to an interest in said H'arlan-Sanders Ditch; to the extemt
of a one-foot interest therein, in the width of said dit;ch; that it appears from gaid
claim, that E. M. Sanders is the owner of two hundred end twenty seven (227) aores of lend,
irrigated with the waters diverted through said ditchA; and said lands eppesr therefrom teo
have been first irrigated in 1887 and within s reasonsble time entirely reclaimed and
irrigated; that said claimant claims fbr said lands, one hundred and fifty-eight (158)
minerts inches, under' s8ix inch pressurej that'a statement of contest wes filed within ‘the
time permitted by law by J .v D. UcPhee and others, againat the rights claimed by sald
claimant, Sanders, and at the time of the hearing of sald contest, sald contestes, E. M.
Sanders appeared in person; thet no testimony was taken in said contes’l‘;, or offered on
behalf of sald oontestants, or by said contestes; that in the contest of P, L, Smith
and others against the rights claimed by said Holmes, said Banderas appearéd for and on
behalf of said Holmes, as his egent, having also sppeared at the time of the original
hearing herein, as egent for said Holmes, and a atipulation was entered into in that
contest, as above set forth, in consideration of which stipulation, said Sanders re-
linquished all claims end demands to the waters of North Powder River. " 37'?
Thet the rights of Andrew O, Lunn, claimant herein, are more fully set forth
in the finding relative to the contest of C. E. Davis, et sl. vs. Andrew O, Lun, herein.
That 0. D. Thomlison commenced the lrrigation of his lands, hereinafter
desicribed, through sald Harlan-Sanders Ditch, in the year 1880, and thereafter and
within a reasonsble time, applisd the waters diverted through sald ditoh to the irrigastion




of one hundred and sixty (160) acres of his seid lands, more partlcularly described
in the order of determination herein.

Thet for the proper irrigation of the lands under the Harlen-Senders Ditch,
one inch to the acre until July lst is necessary, and thereafter one-half inch to the
sore s suffictent. acres 1s entitled to one hundred rifty eight (158)

That M« F. Wllcox, with one hundred esnd fifty-eight (lBB)/inchea yntil July
1st, and thereafter to seventy-nine inches. That 0. D. Thomilaan is .entitled ‘bo one
hundred and six;.y (160) inches until July 1st,end thereafter to eighty (80) inches. That
the rights of Frank McAllister end Chris Johnson are fully set forth in the finding re-
letive to the JacobsonDitch. That Andrew O. Lun, having thirty-seven (57) acres irrigated
through the Harlan-Sanders Ditch, end which requires one second-fost or forty (40) inches,
to furnish the required hesd, 18 entitled to forty (40) inches until July let, end there-
after to nineteen inches. That S. W. Holmes, having two hundred and fifty—ﬁine end one—
half (259%) acres, is entitled to two hundred and fifty-nine and one-half (259%) inches
until July lst, and thereafter to one hundred end thirty (130) inches.

LvIII.

NORTH POWDER M.AND M. MILL RACE DITCH:- That the Mi1l Race Ditch of the
i\lorth Powder Nilling end MercantileCompany, a corporation, incorporated under the laws
of the State of Uregon, taps North Powder ﬁiver at a point on the right bank in the SE} MEL,
of Section 28, Tp. & S. R. 39 E. W. M, diverting 'the waters of North Powder River dewn to
the flouring mill of said company, for the purpose of producing and developing _};ower for
the operation of sald mill, and that said ditch has & mm:imun carrying capscity of thirty
five and five-tenths (35.5) second feet, or fourteen hundred and twemty (1420) miner's
inches. That in the year 1870, the predecessors in interest of said company commenced,
and within two years thereafter, completed the construction of a flouring mill on the '
lelft bank of North Powder River, in Unlon County, Oregon, and diverted water from the
river at a point about one mile west of the Mill site, through a Mill Race constructed
for that purpose, and made an appropriation of the waters of seid stream to the extent -
of one thousand (1000) inches of said waters, miner's measurement, under six inch
pressure, or twenty-five (25) second ‘feet, that thereafter end within a reasonable tlms,
said predecessors put the amount s¢ appropriated to benv-e'ficial use, for the dgvelopmant
of said power and operation of said mill.

That on the 12th day of .Januery, 1898, at a regular term of the Circuit
Court of the State of Oregun, for the County of Union, in the certsin sult wherein the
Korth Pqﬁder MillingCompany, a predecessor of sald above named corporation, was
plaintiff, and one W. A. Coughanour, claimant to the waters of Anthony Creek herein,
and another, were defendants, a decree was entered whereiln and whereby it was determined

and decreed that said plaintiff was the ownér of one thousand (1000) inches of water,
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miner's measurement, under six inch pressure, of the natural flow of uid lcrth Powdor MM,
and its tributaries, above the diversion point of aaid Mill Iuce, to bo nud :tor tlm pnx'pou

of generating power for the operation of sald llill et any and all asauona ot thn yur; and

said defendant was forever inhibited and enjoined from in any mamer diverting from th- chmml o
of Anthony Creek, or North Powdsr River, at eny point or pointa abon thc hqnd ot phinti!‘f'a

mill race, eny of the waters flowing in seid stream, when such d.iversion ‘would havo otfoot of
preventing one thousand (1000) inches of water from reaching the head of plaintiffts wn Race, .
as then located, in the natural channel of North Powder MVw,,mbWQd, for tho uu Qr R
plaintiff and its said Millj that upon eppeal to the Suprems Court of the State ot Oregon,
Lo 1 398

That from the comclusion of law and ﬁ.ndinga of fact in u:l.d s'u:!.t, u!.d laid

from sald decree, the same was affirmed in all things,

-decree, and the opinion of the Supreme Court therein, as wel'L na thn proora of tha va.riou '
parties herein, and the record and testimony in this prooudi.nc, it 18 found that on Ootobo; .
4th, 1880, the predecessors in interest of said Coughnnour, defendant in said suit, pouted
at & point on the left bank of Anthony (resk about sleven (1.1) nﬂ.ea above tho haad ot u‘.’.d
Mill Race, and filed for record in the office or the Coutty dlerk of said Union Oomty,
notice of appropriation, subscribed by fthem, to the effect that they 1ntendod to, apd would
appropriate two thousand (2000) inches éf the waters of said creek, to be. dlnrtod et said
point and conducted 1n ditches and flumes, to the towm of Iorth Powder, to ho used for
agricultural, mining and mechanical purposes; and that tho saild predncoum of uid chimnt,
immediately thereafter commenced the construction of that ecrbain d.ttch, km'n lu:nin and i
heretofore referred to as the Coughanour Ditch, and the sams was thu‘oaﬂar and in lla.reh, 1880, :
completed, and the waters of sald Creek diverted and conducted through eald diteh down to and
upon seid lande, now owned by Coughanourj thet said Coughanour i1s now 'I'.ho owner of about one
thousand three hundred and sixty (1560) acres of lands of an drid chmctor, requimg for the
profitable cultivation thereof, the application of water during the eriution mm; and of
which lands, over one thousand (1000) ecres appear to be susceptible of {rrigation lith the
waters diverted through sald ditch; that said Coughsmour raises, and h!.l 'raiud:, r.l.& thﬁlid
of said waters so diverted; valuable crops of grass; bay, grain, rruits, and vﬁgétahlu; but
that the larger portions of said lands are cultivated-to mps of grain ot various kindl, and
particularly wheet; and seid lands are summerfallowed each mmding yur, or every other -
year, so ‘that about one—half of the sald grein lands - so s\morrallond m :lrricatod tho nn
year; that the irrigation sea;:;\l foo;' wheat and other grains grown upon said “lands, oonnncinc
subsequent, to the 15th day of feach year, and teminates prior to .ml;r llt of uoh yur, that
said lands were first irrigated in the yosar 1887; that by a mdual incrule in thc mﬂd o
 area of lends, about eight hundred (800) acres of said lands were roc.h.hud and irricstod '
prior to the year 18003 and that im the year 1600 send by gradnnl :lnorun thamﬁw, until ﬂu
year 1909, about three hundred and forty-sight (548) acwes wers added to ﬂu cultd.vatod lnd

‘,.' .

recleimed area of lands.
That since the year 1880 end prior to 1800, many iutomnm ridxta of
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sppropristion have been initiated, both from said Anthony Creek and from sadd Rorth Powder
River; and that the irrigation of said additionsl lends, commencing in the year 1900, was the
initlation of a new and distinct right of approprietion as of the yoar 1800, B

That S. W. Holmes, and his predecessors, have afnce the year 1888, diwrtad apd
uged the waters flowing from sald Mill Race, and into the tail Tace thereof, _thmush a diteh

known a8 the Sanders Ditch, for the irrigation of one hundred and seven and ono-hnlt (10'&) S
acres of his said lands, more particularly described in the order of detemination herein; ~that
s221d lands were reclaimed and irrigated within a reasonable time since the year 1868, but that
seld claimant hes no rights of appropriation of the waters of North Powdor Bivur, by virtus ot
said use, but his right of use is confined to the waters flowing in said teil race, down to -
the head of seid ditch.’ ‘

That for the proper irrigation of the lands belonging to tha seid 8. I. Bolnu,

one inch to the acre 1s required until July 1lst, and thereafter,, ono-halt inch to tbp acre
is sufficlent, end that said claimant is entitled to one hundred and seven and one-hslf inchass
of said tail race waters until July lst, and thersafter to fifty-four (5¢) inches.

CONTEST OF C. E. DAVIS AND OTHERS AGATINST ANDREN LUN: - That within the time pew— - :
mitted by law, C. E. Davis, A. B. Devis, W. J. Welch, W 5. Doherty, T He Pratt, P. L. Salth |
end Chris Johnson, claimants herein, filed & statement of contest agaiﬁlt the ri'ghtl ela:lmod

by Andrew Lun hereln; and the same was duly and rsgularly sot for hna.ring; upon notico to all
parties thereto, given according to law; that the same came regularly on ror hsar:l.ng upon the
28th day of July, 1911, st the hour of ten o'clock A. ¥. pursusnt to snoh notice,at the city L ?9
Eall in the City of North Powder, Union County, Oregon, and teltimony thmin 'aa taken, end
& record thereof made and filed in this proceeding..

That from the testimony teken in said contest, and from the evidlnco herd.n,
and exhiblts introduced, it is found and determined: )

1. That the defendant, Andrew Lun, 1s the owner and in poasession of about fifteen
(15) meres of land along the east side of the Ek of the W} of Bection 285 also a.'.LI. that pert of
the NW} of Section 27, lylng southeast of the railroed, and being about one hundz'ed and fifty
(150) acres; also &ll that. pert of the SF} of the SW} of Section 28, lying southeast of the _
rallrosd, and being about twenty-five and six-tenths (25.€) acres; aleo all .that part of the
SF: SF: of Section 22, lying southeast of the railroad and being about two (2) 'aor'ea; also &1l
that part of the N} SE% of Section 22, lying southeast of the railroed and beiuz abwﬁt eleven
and six-tenths(11.6) acres; all of the NE} BE} of Bection £2; and also three (5) acres in the

southeast corner of the SE} NE} of Section 22; also &ll of the SW} SE} of Section 22, exoepting
four (4) acres in asquare located in the Southeast corner thereo_f; all of sald properﬁ being
situated in township 6 S. Re. 58 Ee We M., and in Union and Baker Counties, Oregonj that
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about two hundred and forty (240) acres of said lands have been and are baing cultivated
to crops of grain and hay, and a portion thereof is used for pasturs; and that a portion
of seid lands is used as an Jlce-pond for the production of lce during tﬁo winter meuths.

2, That North Powder River flows, and since time immemorial has flowed, down to
sald lands, at & point at, or about, the quarter section corner on the west slde of Seotion
27, aforesaid, from whence said river flows in a general northeasterly course,through over
end across the said premises, leaving the aaﬁe af a point near the section corner on the Y
east slde of Section 22,

3. That the channel of seid river in croaaing_ said premises, winds. back nﬁd forth,
forming in some places a double and again a triple chamnel, and hes changed from time to
time and formed new channels soross sald lands.

4. That the changing of sald channel has in course of time formed upon defendant's
lands, numercus sloughs, or depressions, which comnect with the channel 'of sald river as it
i3 at present, and during high or flood waters in the channel of aaid stream, the said
sloughs are filled with water which subirrigates sald landa, but thatas the waters flowing
in ‘Baid channel decreases, the sald sloughs dry up, and that 1t»ip and has bsen, siace
first irrigation of said lands, necessary to daﬁ Beld stream and fdroe the waters of the
same into said slough}irder to irrigate sald lends.

.5, That said lands mre dry and arid in character, and regquire for théeir profitable:
cultivation, the application of watwr; and without irrigation asre of little value for the
production of crops, but with the application of water thereto, ennually produce’ valuable
crops of hay, grasses and grailns and produce pasturage for live stock. '

6. That commencing in about the year 1670, said defendant's predecessors have
diverted the waters of said North Powder River into said i&oughn and depressions each and
every year, and applied the same to the irrigation of said lands; and that sald irrigation
by said defendant and his predecesscre has besen continuous down to the preseat fine; that
the waters so forced into said sloughs during the irrigation season, have been each and
every year dsmmed and held in said sloughs to cause the waters so impounded. to sub-irrigate
the lands of said defendant; end by means of lateral ditches, portions of saild lands have
been irrigated by the diverslon of the waters of said slough, so forced into the same 5y '
the diversion of seid waters out and over the anrface of said landsy and that the irrigatiﬁn
of' said lands has been both by mesns of sub-irrigation, or subsurface irrigation, and
surface irrigation, and the waters have besn put to beneficial use each and every yesr
for those purposes; that sald defendant end his predecessors reclaimed and irrigafedball
of said lands within a reasoneble time after the first irrigation thereof. ‘ 380

7. That the lands of said claimsnt Lun, situated in the 8E} KWL of Bection 27,
Tp. 6 S. R. 89 E, W. M., having been irrigated each and every year since the ysar 1884,
through what 1s lmown a8 the Harlan-Sanders Ditch, by an gppropriatiﬁn through said ditch
initiated in that year; the rights of sald Lun through sald ditch being more fully set forth

in the finding herein relative to said ditoch.
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8. That in thé year 1886, said. defendant, Andrew Lum, _a;fpropﬂa.t_ed tl'.he w;tera of
Baid North Powder River for ict; ms.kixgpurp:)sea,.‘by diverting the same into and”through a
ditch and thence info the Mi11 Race of the North Powder iﬁ.lling and Merc;ntile Coﬁpany, and
Aiversion from said Mill Race into and through a ditch te t';he ios pond of said claimant;
that saigc;aj:er is also diverted from the chamnel of gaid river into a reservoir, and thence
into sald/pond; and that for the purpose of ice making, seid defendant has used, end needs,

not exceeding five (5) acre fest te fill sald pond, .and thereafter a continuous flow. of gaid

water of one-half second foot, to sustain the water at a grade in said pond, and sustain ice

surface of sald water: that the season for meking sald natural ice begins _Octo'bar 15th and
ends March 1st of each year. '

9. That the rights of said defendant and ci.aimant, Andrew O, Lun were initlated
by virtue of prior appropriation, and that he and his pi‘edeeeuora have at all times clai
and elected to claim as appropriators in their claima to the right to the use of the wate
of sald stream.

10. That said contestee, Andrew O. Lum, shall be deemed to have prevailed herel

"L

CONTEST OF WM. ANTHONY AND OTHERS AGATNST THE RIGHTS CLAIMED BY S. L. 'BAER AND
OTHERS:~ That within the fime pamltted by Law, Willtam Anthony and about onev hundzad‘of
the claimants hereinafter named, through end by their attornsy, filed a statement of contest,
wherein the rights cleimed by S. L. Baer, Sallie Baer, Louis Levinger, Lyle.Levingar, F. S,
Heard, Lamonda Heard, Byron Vandecarr, nnﬁ Ross Vandecarr, claimante ﬁaréi.n, and the Haines
Pipe Line Company, a corporation, through the Maensfield ditches, v&re oonteated; that sald

- contest was duly and regularly set for trial, and noties of the time and place fixed for the
. (4

heering thereof was duly and regularly given sach of said contest.ses and ontestents, eccord-

ing to law;and the same came duly and regularly on for hearing upom the 24th day of July,
1211, before the Superintende:;t; and said parties appeared by their attorneys, whereupon
testimony was taken and a transeript thereof made and- filed in this cause, upon the con;
pletion of the taking of testimony therein, together with all exhlbite and other evidence
irntroduced and offered therein.

That from the testimony end evidence teken end suhnitted in sald contest, it is
found end determined by the Board as faollows: ’ .

l. That the Mansfield Ditch, kmom as ths Upﬁer Mansfield (or 0ld Kennedy and
Elsworth Ditch) was construced in ths year 1868, and eompletedi_: the year 1889; end that sald
ditch taps the south and east bank of the South Fork of Horth Powqer River at a point in the
SE} SW} of Section 19, Tp., 7 S. R. 38 E. W, M., and that the Lower Mansfield Ditch ( or Old
Currier Ditch) was constructed prior to 1868, and about the year 1868, snd taps the south
and east bank of the South Fork of North Powder River, in about the NE} of the SWh of Bection

19, Tp. 7 S. R. 38. E, W. M.
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2., That prior to the year 1868, the waters of North Powdar River were diverted into said
Lower Mansfield Ditch and into seid Upper Mansfield Ditch in the year 1869, and the watera
1) diverted were, commencing et said times, thereafter used for placer mining purposes;

and that the owners of sald dltches during the time same were so used ror miningrg.zgzseu,

were the predecessors in interest in sald ditches of these contestees, end their/co-omers

of the sanme, .

3. That seid contestees owned jointly, an undivided one-eighth interest ( or
each en undivided one-sixty-fourth interest) in ssld ditches, the Estate and heirs of W, C.
Nicholson, déceaaed, ‘ ovned an undivided ome-fourth interest, Clayton Colemsn an undivided
one-elghth interest; C. L. Kent, A, Long end P.Roethler Estate, jointly an undivided one
eighth interest ( or each an undivided one-twenty-fourth interest), J. L. Savage an undivided
one;sixbeenth interest, Armand W, Perkins en: undivided orie-;sixteenth interest, Lucinda

Hartung an undivided one-eighth interest, E. H. Pratt an undivided one eighth 1ntorel+, in

&31

said ditches,

_ 4., That the Lower Mansfileld Ditch, a8 originally constructed, bad a carrying
capacity of about five lundred (500) inches; and the Upper Mansfield Ditch, as originally
contructed, had a carrying capacity of about two lundred and fifty (250) inches (inches
refer to inches, Miner's measurement; under six inch pressure, as used herein, and through-
out thgae _findingn, in the ratio of one second foot to forty miner's inches); that by
contant use of sald ditches, the flowing of water through the sems, and the cioaning out
.I thereof‘ from year to year, the carrying capaclty thereof was greatly increassd in the

course of years; that the grade of said ditches 1s very steep end the actlon of the water

] ,ao flowlng through the same has, In the course of time, uaaho/d out the same end gradually in-

) ’

) cressed the capacity thereof, until at the present time, the maximum capacity of eaid ditches,
thirty-

ix; their present condition, is about/three (55) second-fest, or thirteen hundred and
twenty (1520) inches; that sald ditches appear to have been utor:la]ly enlargsd by these
contestees, in the year 1807,
~ 5. That the mining seeson in the vicinity of North Powder Mv&, and the aeaa‘on
dur_ing which water was diverted and used for placer mining purposes through ssid ditch, at
| all ti.!ngs, commenced In May and terminated subsequent to October 1st of each year, or during
the period 'for irrigaticm; or irrigation seascn in the vlcinity of said river,

8. That the testimdny taken establises a feirly continwususe of the waters
diverted into and through said ditchaa; for mining purpdsea, from the time of the constructicm
tlereof down to the year 1867, but feils to esteblish to the satisfaction of the goard that
it was necessari for ~1'.he operation of sald placer mines, to divert. or uss the waters through
said ditch to the extent of the full capacity thereof, or that eight hmdred (800) inches
was af, any time necessary for bemeficial use in the operation of sald mines, or was actually
put to beneficial use in connection therewith, continuously during the operation of sald

nines, or that eight hundred (800) inches were in fact diverted through séid ditches and




used for the operation of said mines.

7. That the use.of saild ditches for mining purposea was, in the year 1897,
abandoned upon the sale thereof and used thereafter for a difrermt purpose; and that
for more than ten years, no waters have been diverted through sasid ditches for mining
purposes.

8. That Little Muddy Creek is a natural water course,.and a tributary of
mein Powder River, and forms no part or portion of the supply of North Powder Riverj that
gald stream rises about tv'&o niles east of the chammel of North Powder River, and is fed
by natural springs, but thet during the irrigaticn season, furnishes but an inconsiderable
supply of water, and the natural flow thereof is of little valﬁa for'irrigation purposes,
except aB the pame is sugmented and increased by the diversion of the waters of Horth
Powder River into said natural channel, through said Mansfield eand other ditches, as
hereinafter set forth. '
. 9. That those certain ditches known as the Savage Ditch, the Warfield—&i;‘naide
Ditch, and the Mansfield Ditches, diverting the waters of North Powdar River, and the
waste waters from other ditches, and seepage waters from irrigated lands above the channel
of Little Muddy Creek, furnish the prinqipai ennual supply of said Little Muddy Creek during
the irrigation season, .and particularly that portion of the irrigetion season commencing
about July 1st of each year; that at the present time.the waters diverted into end through
sald Mansfield, Savage and Warrield-Burnaide ditchas; are conducted tﬂrough the same and
thence‘into the natural channel of Little Muddy Gfeek, down the channel of v;hich sald waters
flow, mingled together, with the natural flo; of sald stresm; and are diverted ;l.nto and
through various ditches of the different claimants of gald waters, and by meanse of extenaioni
down to and upon the lands of said claiments, including these coﬁteatses, the ae-\id wa.fers
‘have been put to beneficial use each and every year, fr_on the time of the firs'b migation
of the lands of said claiment. . B o 4289

10. That the contestees hereint?ore named are the omers of certain lsnds, more
particularly described in the order of determination herein, situated in Seotion 13, 14, 15,
22, 25, 24 in ‘l‘p. 7 S. R. 39 E, ¥, M., and the SA} of Sectian 19, in Tp. 7 S. R. 40 E, W, ll.,
in Baker County, Oregon, Bouth and east of main Powder River, and about nine miles from the
matural chsnnel of North Powder River, and in en easterly direction therefrom; and that all
of said lends ere arid and dry in character, and require f.or their profitable cultivation
and the production of crops thereon, the application of water; and with irrigation seid lands
are valuable and produce crops of hay and grain and produce some pasturage for livestock.

11. That in the year 1807, said.eanteateo'u and ths Haines Pips Line Company
(2 corporation of which sald contestees were the stock-holders) commenced and in 1808 com- ‘
rleted the construction of a ditch and pipe line dum to their lands, coumeuoing at a point
an that certain ditch lmown as the Pratt and Dougherty, or Pratt, Hutohinlon, Dougherty
Ditch, and enlarged seid last named ditch, snd extended the same down to said Powder Rtvu',.
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where by means of an invertsd syphon, the waters in ssid ditch were condugted over and
across sald Powder River, and down on to the lands of these coxﬂ;eatee-, and applied to

the irrigation thereof; and that at said times, and within a reascnable time thereafter,
the carrying capacity of said Mensfield ditches was materially increased by said claimants.
and contestees, and the extension ditch aforesald completed down to and upon their said
lands.

12, That in the ygar 1898 and on the 20th day of October of said year, cne
P. Basche and J. H. Parker were the owners of a half :I.nteréat in said Mansfleld ditchss
and the water rights connected therewlth, and on said day mede and executed a dsed of quit
claim &f all their undivided one-half intereat in m_iid ditches, to A. J. Hartung end W. C.
Nicholson, together withthe water rights connected therewith; that the weter rights comnected
with said ditches at sald time were rights of use of sald waters of North Powder River for
mining purposes, and the diversion thersof through the sald ditches therefor.

185. That from the year 1875 and up until the year 1869, cne W. W. Lucas was the
owner of sald dltches, and that seid Basche and Parker were the ownera of sald ditches from
1881 until 1898, but that it does not: appear 8ald owners woro‘operating or owned any mines
in connection with which said ditches were used; and at all times during the ommership of
sald ditches by said partles, the said ditches were Iegaed to various persons for mining
purposes, and the waters diverted through ssid ditches were used by seld lessess at differsnt
places and for the operation of different placer mines; amj that at no time during their said
ownership did said Lucas, Basche and Parker divert or use an,;r of the waters of ﬁorth Powder
River through said ditches for mining, irrigation or other bemeficial ﬁae, but sald ditchee
were at all times during said ownership under the control of sald lesqeés. )

14, That at all times during the use of said ditches and w.atoru through'.tho same
for mining purposes, the water rights for mining purposes have been appurtemant to and connected
with 8ald ditches; and at no time appurtenant to or.conne.cted .with'any particulu.mé or
place of use, or tract of land.

15. That commencing about the year 1874, the present owners of said Ha.naﬁeld :
Dit.ches, other than these contestees, or their predecesnc;rs in interest, commenced ths irrigation -
of their various traéts of land with the waters of North Powder River, dimtea through the unos'
and the sald landsvhave been continuocusly irrigateci sver since, with the waters qé diverted, snd
it does not appear that sald use has been a permissive-use, orotherthan under a clalm of right
to the use of said waters for irrigation purposes during the irrigatiocn season for the irriga-
ticn of said lends. ‘

. 16, And the Board further finds that at all times when said waters were diverted
and used for mining purposes, either by the owners of said ditches, or their lessees, the
seld waters were, with the exception of not more than three miﬁg seasons, turned into the

natural channel of LittleMiddy Geek, fihence te flow down to main Powder River; and that said




waters so diverted were used by sald miners and those irrigating therewith in such manner as
to entirely deprive the natural chennel of North Powder River of the same.

17, That on the 18th day of February, 1907; _A.4 J. Hartung and Luocinda Hartung,
his wife, transferred to said contestees by Deed, or did "l;ugain, sell and quitclaim® t; 383
then, en undivided one-eighth interest; of, in end to " that certain ditch and water right
connected therewith, whereby the waters of the South Fork of North Powder River are being
diverted at a point about five miles above Gardner's Saw Mi1l, lmown ss the Courler ditch,
carrying five hundred (500) inches of water, " end a like undivided one-elighth interest in
the upper Mansfield Ditch, "earrying two hundred and fifty (250) inches of watsr®, "both
said ditches carrying water to the Muddy Creek placer mining district"; end that by sa.id in-
strument of transfer, sald contestees became the owners of an undivided cne-eighth interest
" in maid Mansfield ditches, and the"wate;}%nected therewith", at the time of said sale,

18. That A. J. Hartung and Lucinde Hartung, his wife,were the mmer.s of about
one hundred and sixty (160) acres of land, situsted in the Wi SW}:, Section 15, and the N3

NWh of Section 22, all in Tp. 7 S, R. 38 E. W, M.j that of these lends not excesding ome
hundred and twenty (120) acres have been irrigated, reclaimed and .cnltivated} that the
Nicholson-Hartung Ditch was constructed in the ysar 1881, and of said lands, ebout eighty
(80) acres thereof have beem irrigated with the water diverted through ssid ditch; that com-
mencing about tﬁe year 1886, the waters of the North Powder River diverted through said
Menpfield ditches, were applied to the sald lsnds, andthersafter snd prior to the yeax; 458908,
not exceeding forty (40) acres of the said lands were irrigated through seid Mansfield ditchess
that subsequent to the year 1898, ten zcres had heen added to the area irrigated with the
waters diverted through ssid Mansfield Ditches; that in the year 1898, agid Hartung became
the owner of an undivided ons-fourth interest in said Manafi/eld ditches, and in the year
1808, said Hartung, as hereinbsfore set firth, transferred one-half of his interest in said
ditches to these 'conteatees; that since the year 1898 and prior to the year 1908, no further
or greater use was made of the waters of sald North Powder River by said Hartung for the
irrngatiun'of his said lands, than hed been made prior to sald year 1888, except to the ex-
tent, of the irrlgation of ten acres thereafter; that neither aaid Hartung, nor these con-
testiess, have since the year 1897, used the water diverted thi'ough seld Mansfield ditches for
mining purposss or for eny other purpose than the {rrigation of their said lends.

19. That none of the lands of said contestees have been irrigated since the first
irrigetion thereof, or the water diverted through seid Mansfield ditches, for the irrigation of
said lands subsequent to the 20th day of July during any ysear.

20, That sald contestess commenced the use of the waters of North Powder River
upor their lands in May, 1908, for the irrigation thereof; and that sinos that time said
claimants have, of their several tracts of land, reclaimed and irrigated plor to the commence-
ment of thess proceedings, a total of about eight hundred end seveaty.(870) ecres; 'that about

five mindred (500) acres of the lands of sald claimants were, at the time of the commencement

ofthis proceeding, notyet reclaimed or irrigated, ot that it was and 18 the intention of
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8ald claimants to apply the waters.diverted through sald Mansfield ditohoa' to the irrigation -
of said lands, and that claimants have exercised due diligence in thé 'upplieabio:.a of *.ho' gald
waters of their lands, end have prosecuted the work as diligently as-.circumiltanuoé will pez\-}
n.xit ; that 211 of said lands should be renlaimed and irrigated prior fo Tanuary ld', 1915; and‘v
that said time is a reessonable time within which to comﬁleto the irrigation of mald linds, and
fully and completely apply the waters appropriated by said olaimants to baneficial uso;‘ the
several tracts of the said claimants, the number of acres actually irrigated ut the time of .
. 'to be reclaimed

the commencement of proceedings, and the number of acres at said time_remad.ning/anq 1rrigatqd,
being more particularly described and set forth in the order of doto:;minatim lﬂxex_‘ein';‘ :t.o which v
reference 1s hereby made. . | . |

21, That no water had been applied to the lands of Salliel Baer end La.ﬁondu_ Heard
at the time of the commencement of this proceeding, that said wa.tera‘ 'ei‘o ‘f,irltiapplilad to the.
lands of S. L. Baer, in the year 1808, T, S, Heard in 1908, F, S. Heard, Louis Levinger, and
S. L. Baer, joint owners of a certain tract, in 1908, Louls Levinger in 1908, Lyle Lev'.!.ngor in
19018, Byron Vandecarr in 1908, and Rose A, Vandecarr in 18908, ' ) E , .,)84

22. That since the execution of said deed to said con'beuteea, uid claimnt N
Hartung, and his wife, irrigated the same lands, and t6 the same oxtont, and havo d:lvsrtad ani

used through sald Mansfield ditches at ell times sufficient of the waters of North Povder Rim .
for the irrigation of sald landa; and have at all times claimed and are now olcin:lng, aufrioimt
of the waters of sald stream for the lrrigation of their lands, as tho _8amo wers beiug irriga.tod . .

prior to the execution of sald deed in the year 13908,

PILCHER CREEK:~ That Pilcher Creek im a tributa.;‘):'fof Nox'-ti Powder River, land thu.'b
tha Pilcher ditch was constncted in the year 1870 by the pradeceanorl ot Janes Ao Pﬂcher, and
" that said Pilcher and Elmer Shipp he.v«a :Lnteraata in said di‘bch, the’ enct nature of Ihieh dool -
not appear; thet sald Pilcher has irrigated seventeen (17) acres of his lands thruugh 84id diteh,
and the same were reclaimed and irrigated within a reascnable time cftor the conatruction of
said ditch; and that the predecessor of said Shipp commenced the irrigat:len of tha landl of
sald claiment in the year 1885; that said Shipp has a one-tenth :Lnterost in the ‘I‘uckor Fla't .
ditech, diverting water from Anthony Creek, and that his ssid lands are now migated t.hrough uid \
ditch and are entitled to a right therein as of the yuu' 1808; that gaild Shipp in ent:ltlod to L
priority date of the year 1885 for his said lands in and to the waterl of Pilcher Gruk, and :g:
thatl/ltaid rights are subsequent in point of time to the rights of asaid Pilchexjto said waters S
for the irrigation of seventeen (l'l) acres of his said lands, that is, ssid Shipp is entitled
to divert sufficient of the flow of said Pilcher Creek, ramaining tharu:!.n a.ﬁ.or tho rights ot.
sald Pilcher have been satisfled for the irrigation of sald lands, end to Bupplemmt Baid )
appropriation, if =t any time insufficlent for the irrigation of said lands, vith the n‘!;_ers
of said Anthony Creek, as of the year 1903', after prior rights to the waters of said Antheny -

Croek have been satisfled.
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XLVII.

ANTOINE CREFK- That Antoine Creek is a tributary of North Powder, and tha.t the
A. O. Smith ditch was conatructed in the year 1906, tepping ssid stream, a.nd diverting the

waters thereof down to and upon the 1ands of A, 0. Smith, & claimant herein; and tlmt w:!.thin
a reasoneble time after the construction of said ditch, said Smith reclaimed and 1rrigated mlvo
(1) acres of his said lands, situated in the N} of the SH: of Section 5, '.l'-.fl., S. R. 58 E. W, !l-“n

XLVIII.

DEFINITIOR OF TERMS:= Whenever in these findings or in the Order of Detemination
herein, the termg "inch®, "miner's inches under six inch pressure® are employed the sene ahaJ.J.
be taken to mean miner's inches under six inch pressurs at the ratlo of forty winer's inches
to one cuble foot of water per second of time; whensver the term "second feet® ‘15 uud in
thepe Findings or in the Order of Determination herein, the same Bhali be taﬁén to mé;n cutde

feet of water per second of time.

LXIV,.

THE CLAIM OF THE RORTH POWDER M. & M. CO., TO 1000 INCHES OF WATER DURING JULY
AND AUGUST, AND JAMES DALTON, J. D. McPHEE AND P. L. SMITH to 400 incheas THE;RMF.'

l. Thet the Mill Race dilich of the Korth Powder Milling end Mercantile Company,
8 corporation, was contructed in the year 1870, and the right of Md Bmm to the un
of the waters of sald stream was initiated for power purposes in said yeu',and since sald
year, the water appropriated has been used by sald company and 1lts prcdeceasora for t&he
operation of its flouring mill. :

2e That in tha';'. certb'lin ﬂuit, wherein the Norbh/ Powder Mﬂ.ling Company, 1:1'9-I
decessor of the North Powder Milling end ﬁarcmtﬂe Conpaxv, wag plaintiff, and one W, H.
Coughsnour, a claiment to the waters of Anthony Creek, and amother, were defendants, -_u; the
Circult Court of Union County, Oregon, ig.fwas determined and decreed that saild plaﬁlkiﬂ',
as against said defendants, wag the owner/one thousand (1000) inches, miner's msasure, u.nder
six inch pressure, of the waters of North Powder River and its . t-ributa.riea; gald deoroi 385
being more particularly referred to in Finding No, LVIII hereof. 4nd its was ﬁn'ther detexr—
mined that seld plaintiff was entitled to seld quantity of water for gmmting power _tor
the operation of its seid Milling properties, at eny and ell seasons of the m; said decree
being thersafter effirmed in a1l thingsby the Supreme Court of the State of Ocegon. ‘ o

5. That Laura A. Dodson; .for the irrigetion of i‘ifty—threo (55) m-aa Willian E. )
Garcner for stock and domestic purposes; W. L. Miller Eaf.ate for the ind.gation of ﬁ.ﬁy (80) .
acres; J. O. Pilcher for the irrigation of seventy-four (74) acres} Ji ohn Pom- for tha ;
irrigation of elghty-two and one-half (82%) aoreu, have righta of approprintion which in
accordance with the claims made, and these Findinga, are prior in tine and right to B&M

rights of appropriation of said North Powder Milling and Mercantile Oonpuw. That wmm

N. Gardner, for the irrigatlion of oighty—fivo (85) acrea, Andrew O. Lun for the Mntm




of two hundred and three (205) acres, James A. Pilcher for the irrigation of forty (40)
acres, J. 0. Pilcher for the irrigation of aeveﬁfeen (a7 acrﬁes, have rights of apprqpria-;
tion initiated in the year 1870, and equal in priority and right with the rights of
sppropriation of said Company., That of these claimanta having equal or_priior right, all
excepting Andrew O, Lun divert the waters of North Powder River, or its tribu“tarien above
the head of the North Powder M. and M. Co,.'s Mill race. »

4., That on the 15th day of Juno, 19089, aa.id Company, under its corporuta uul,

by its President and Secretary , made, executed and delivered to James Dalton, P. L. Smith v‘

and J. D MoPhes, & certain instrument in writing, whereby it bargalned, sold, and quitclaimed
unto said Dalton, Smith and McPhes, in oonaidoratiox; of one dollar end other vaulable con- !
siderations, the right to use four hmdred miner'e incfnl, or the two-t"ittha of the water

1right belonging to the seid Company, to be used by sald grantees, their he_ira or esasligns,

during the months of July and August of each year, tut at no other time during the year.

Said smount a.ppropriated a8 follows: James Dalton Two Hundred (200) inches; P. L_.‘ Smith

one hundred end thirty-three (133) inches; snd J. D. McPhee sixty-seven (e7) incheu. ‘
5. That on the 24th day of October, 1910, James Dalton filed his written state-

nent and proof o'.f.‘ claimant in the above entitled proceeding, and attached thereto said

instrument above referred to, which appeers therefrom to have been recorded on the 28rd

day of July, 1909, in Book 70, of Deeds, page 542, Records of Baker County, Oregon. Thaet- :

e on the seme day, J. D. McPhee filed his stetement and procr of claim, and in an inltmnent o
.uttached thereto, marked "Exhibit A¥, it was atated; " I also have an mtareat fram North
Powder Milling end Mercantile Company,being » sixty-seven (67) :anhaa for use during July

end August of each year, for which interest sald Rorth Powder Millingllnd Mqrcmtﬂo

Sompany executed gquit claim deed, June 15th; 1909; said hterest haviﬁg lb_ee_n .rf'euorved by
nyself and Dalton and Smith, et the time we sold the MIll to said Corporatiﬁ. Sald Daed s
being attached to the claim filed by James Dalton hereln, therein marked "Exhibit No. 2"
and I hereby refer to said Exhibit as a part hereof." That on the pame day, P. L. &nith
filed his statement end proof of clalm, to which wa.'a attached en inatrument 1n writing
marked “Exhibit A", in which was recited: "I alsc have eam interast, one hnndred apd
thirty-three(133)inches, for use duringJuly and August each year, reeerved be me at the
time of transferring Mill to North Powder Millihg and Mercantile Gompnny, a qupprntion, .
which said right is described in the ﬁeed executed by said Cérporntiun; June 15;. 1909,
end which saild Deed is attached to thé cleim filed herein by James Dalton; and _théi;oin

marked "Exhibit No, 2", and which said Exhiblt I hereby refer to as a pa.rt heroof'

6. That James Dalton is the owner'of about seven iundred and aixty (760) scres
of lend, J, D. McPhee owns about four hundred end ten (410) ncres, a.nd P. L. &n:lth about
five hundred end fifty (550) acres, which lands have rights appurtenant thereto, as hore- .

to-fore set forth, That James Dalton diverts water for sald land through tho Keluy—ﬂilson,
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Davis-Dalton, and Smith-McPhee and Tanner ditches; J. D. McPhee irrigates his lands

through the Smith-McPhee and Tanner, and McPhee ditches; that P. L. Smith 1rrigatea‘hia ‘

lands through the Smith-McPhee end Tanner, Kelsey-Wilson snd McPhee ditches. The Arid;té

of sald cleiments through said ditches being more partlicularly set forth in the Findinge
relative to sald ditches. That the Kelsey-Wilson Ditch diverts the waters of the meid : 386
stream, at a point in the SE} SWE, Sec. 56, Tp.8S. R. 58 E. W. M, at a point about Zour

miles above the head of sald Mill Race. The Daviq—DaJ.tan Ditch diverts the waters of said
stream et & point in the SW} NE} Sec. 56, Twp. 8 S, R. %8 E. W. M., about five miles above

the head of sald Mill Race. The Smith-McPhee and Temner Ditch diverts the waters of said

stroam at & point in the NW} SW}, Section 58, Tp. 6 S. R. 59 E. W. M., about two and cnme-
half miles ebove the head of said Mill Race, The McPhee Ditch diverts the waters of said
streau et a point in the NWk NW}, Sec. 55, Tp. 6 8, R. 50 E. W. ll., about one and cme-half 4
miles above the head of sald MA11l Race. o '

7. That on the 2lst day of May, 1911, said statements and proofs, wifh
seid Exhibits attaéhed, together with all other proofs filed in the above entitled proceed-;
ing were duly .opened to inspection, as provided by law, and according to notice duly and
regulerly given, and were kept open to iz;spection for a full period of ten days, as ie
bersianfore more particularly set forth. That a committes was appointed by the water users
of the waters of said streem, on March 23rd, 1911, to inspect and hvestiéata all claims
made and filed in sald procesding,which committes, on the Elst day of March, 1911, made its
report to #aid weter users, and with reference to the claims of eaid Dalton, McPhee and
Smitﬁ, recifed in sald report over the eignatures of sald committes, as fc;llows: "In the
claim of James Dalton, J. D. McPhee and P. L. Smith, from Hox’;th Powder Mercantile snd
Miiling Compeny Ditch. We find they have never used any water and the committee does not
recognize eny claim;, until actual appropriation and use.” .

8., That no contest or other proceeding was thereafter initiated as ageinst
the claims of said McPhee, Dalton and Smith, within the time permitted .by law, in which to
file contests, or prior to the entry of order of determination end findings by aa:ld.Bou'd
in the sbove entitled proceedings. )

9. That on the 22nd dsy of Janue,;'y; 1912, the Board of Control made nnd_

entered of record in 1ts office, Findings of Facts and an Order of Determination, wherein,

with reference to the claims of. Dalton, Smith end McPhee, it was determined that: "James
Dalton, P, L. Smith and J, D, McPhee are entitled to divert and use the waters of ssaid
North Powder River and its trilinries , above the heads of thelr respective ditches for the
irrigation of their lands hereinbefore described, through the ditches hereinbefors named,
opposite thelr respective names, a8 of the priority dete of 1870, to the extent of ten (10)
second feet of the waters of sald stream, proportionsd as follows: James Dalton, five (5)

'

second feet; P. L. Smith, three and thirty-two one-hundredths (5.32) second feet; J. D. McPhee




one and sixty~-eight hundredths (1.88) second feet; that the right of laidi claimants to
divert the waters of sald stream to said extent and as of said ﬁte_ 18 confined to the
montha of August and July of each year, and the right to divert ths amoumt of the pro;
portional parts thersof of said claimants through said ditches, is in subordination .eo'
the pri_or rights of the use of said ditches by the omers thereof, otber than these .
claimants; ‘that the quantity to which the appropriation of the Rorth Powder Milling ahd
MercantileCompeny is entitled during said months of July and August, shall nét excead
twenty (20) second feet; and the rights to the use of said water by said damtl, Dalton,
McPhee and Smith le appurtenant to_ the lande of seld claimants hereinbsfore described, and
for the purposes of supplementing their respesctive appropr;atima, a8 hereinbefore set -
forth, and the quantity of water to which each of said clalmants is entitled for the

irrigation of saild lands does not exceed at any time during the irrigation aeudn, or ‘_ R :
sald months of July and August, the rate of one (1) second foot for each -eighty (80) acres
thereof™. ) v ‘ . )
. 10. That on the 2v5rd day of April, 1912, excepticne were filed to the
sald Findings and Order of the Board, by J, H, Butchinson, and four othu'l, by end
through C. H, Finn their attorney, as heroinbefore net forth, and on the 1l8th day of Hw,
1912, exceptions were filed by C. E. Davis, and ﬂfty-four others, b,r and through their
attorneys, Crawford and Eakin, by which exceptims the sald order of the Board relative
to ths claina of Smi‘bh, McPhee and Dalton was excepted to,with respest toiths' right! »
claimed ' undar 8ald North Powder Milling and Mercantile Gmpany, and after baar:l.ng in the
Circuit Court for Union County, Oregon, it was ordered by ‘sald Courb, that the said order
of detemination of Baid Board be a.nnullad and set aaide, and that the proceeding be referred
to the Board of Control and that the Watexr Supsr:!.ntmdenf. tako such hu'hher teatimouy ao’ 387
might be offered by the various claimsnts "touching the disputed clain of Jemes Daltom, -
P. L. Suith. and J. D. McPhee to four hundred (400) miner's inches of 'ater dur.tng the
months of July and August, claimed to have been purchased !‘rom the North Po'dsr llerca.ntile
and ¥illing Gompany, of the priority of 1870, and touching the diaputed claim or right of v
the North Powder Mercantile and Mi].ling Company to any water from seid stream, .for milling
or other purposes during the months of July and August of each year", . That it vas further
ordered that seid Board, based upen the evidence 8o teken and the evidence therntofora
taken in Baid cause, make and cause to be an'!f_.ered of record in its oﬂfiee, an order
determining and exhibiting the several rights to the waters of ssid utrouv.‘

11. That in sccordsnce with said order, the Superintendent of Water Divisicn
No. 1 took sald testimony as offered by said claimants touching the matters referred to in.
sald order of Court, end paid teatimony 1s now on Iile in the offieo.' of qaid Board and a

pert; of the record herein.
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