
NORTH POWDER RIVER. - Baker . & Union Counties (Vol . 3, page 282) '

That none of the claimants * * * * shall be entitled to divert a
quantity of water–rriexcess of the quantity herein decreed * * nor any
quantity in excess of that actually required by them for the beneficial irri-
gation of their said lands . Said claimants may divert such quantities as the
cams is sot	 forth in the tabulated statement * * from the first of March until
the firel of July each year, and after the first of Julyof each year, the
quantity of water which each of ealaclaimants shall be entitled to divert
shall not exceed the rate of one-half	 inch per acre, or one second foot to
each eighf, aaccr_e_s of the lands actually irrigated . The total quantity which
any claimants ll be entitled to divert and use during an Tri ation season
elan not exceed in the aggregate in each case, two and one-half acree~er
acre actually irrigated, from the first of March until the firstof October of
each year .

That the right of use for stock and domestic purposes hereby
confirmed entitles the owner of such right to divert and use such quantity
of water as is reasonably necessary for his household and stook use . .
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IN THE CIRCUIT CODRT OF TSE STATE OF OREGON FOR UNION COUNT Y
BEFORE THE BOARD OF CONTROL OF THE STATE OF OREGO

N

WATER DIVISION NO . 2. BAKER AND UNION COUNTIES .

I] THE MATTER OF THE DETERMINATION OF
MiE RELATIVE

)
RIGHTS TO TSE WATERS OF NORTHPOWDER RIVER AND ITS TRIBUTARIES A

) MODIFIED FINDINGS AND ORDERTRIBUTARY OF POWDER RIVER, j OF
DETERMINATION .

ow-ore the tfoaxNiaorcn l ofda ~&$ 9 a r 6g 39bgod;-as' a reguaar-mwvaas or ..~ nonan,

commenced and held on said day, and it appearing to said Board that all the evidenc e

taken at the original hearing and in all contests bas been filed in the office of sai d

Beard, and that pursuant to the order of the above entitled Circuit Court for Union

County, Oregon, made the 24th day of April,1912, the State Engineer has measured en d

determined the discharge of the above named stream and its trib pteriea, and has ascer-

tained the carrying capacity of the several irrigating ditches diverting water from

said stream and the amount of land irrigated or susceptible of irrigation froom th e

said several ditches, and that a certified copy of such measurements, as the home appea r

of record in his office is now on file in this proceeding, and that further-testimon y

has been taken as to water duty and other matters asationed in said order, and as to the

claim of the North Powder Milling and Mercantile Campemy and those olaiaing under said

Company, and that all of said testimony has been taken, and no further testimony or

evidence having been offered by the parties hereto or those filing saceptins herein ,

and all the testimony taken in this proceeding, exhibits filed, and maps, measurement s

and other record evidence submitted by the State Engineer Having been fully and carefull y

considered, the Board of Control now therefore makes the following :

BEM Q FACT .

1.
That North Powder River is a non—navigable, perrenial, natural watercourse

and stream, with well defined bed, banks and channel, and rises in the Blue Mountains ,

flowing in a general northeasterly direction to the Powder River, of which, it is a trib-

utory; and for a portion of its course forms the boundary line between Baker and Unio n

Counties, Oregon; and Ninos time immemorial has flowed, and continues to flow, in it s

natural channel, except ae the waters are diverted therefrom, as hereinafter set forth.

11.

That Anthony Creek, or the North Fork of said North Powder River, is a wel l

defined, natural watercourse, having a bed, banks, and channel, having its source of

NORTE POWDER MODIFIED — 1
4



supply in the Blue Mountains, in Union County, Oregon, and flowing thence (as it ha s

]lowed since time immemorial) in a general southeasterly direction to North Powder River ,

of which it is a tributary, about nine miles above the point of confluence of said las t

named stream with main Powder River .

in.
That Pilcher Creek, Dutch Flat Creek and Antoine Creek are small, natural

watercourses, tributaries of said North Powder River, and forting a part of the suppl y

of the water annually flowing in the channel thereof.

lY .

That during the months of May, June, July, August and September of each

year, the rainfall in the counties of Baker and Union, Oregon, is light, and the lands

in the valley of said North Powder River, and other lands susceptible of irrigation

therefrom, become, during the crop-growing period of each year, dry, arid and unproductive ,

and without mositure, are of little value, and that in order to render said lands productive,

it is, ' and has been at all times necessary to divert and use the waters of said North Powder

River, and its tributaries, for the irrigation of lands susceptible of irrigation therefrom,

and that with irrigation, the said lands yield ,nm,wlly valuable crops of bay, alfalfa End

.grains and produce pasturage for cattle, horses, and other live-stook .

V .

That about the year 1865, the lands through and across which said stream and

its tributaries now flow were public, vacant and unoccupied lands of the United States,

and the waters theaflowing in the same were free and unappropriated and subject to appro-

priation; that commencing about that year, and subsequent thereto, the olaiments , hereinafter

named, or their predecessors in interest, at different times, initiated rights of appropriation

of the waters of said stream and its tributaries, and reclaimed and cultivated the lands i n

the valley of said stream, and constructed ditches diserting the waters thereof down to and

upon said lands, using the said waters so diverted for irrigation, stock std domestic purposes .

V1 .

That the lands irrigated from said stream and its tributaries se situated in

the Counties of Baker and Union, Oregon, and that said stream and its tributaries are

situated wholly within said counties .

V11 .

That on the 22nd day of May 1909, there was filed in the office of the Hoard

of Control of the State of Oregon a petition, signed by Andrew O . Loa, requesting a deter-

mination of the relative rights of the various claimants to the waters of said stream ; that
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said petitioner is a water user of the waters of said North Powder River, as appear s

from the Order of Determination herein; that said Board did, after full investigation

and due consideration of said petition, find the facts and conditions such as to justif y

the making of a determination of the relative rights of the various claimants to the '

waters of said stream, and the tributaries thereof, and accordingly made and entered its

order in the records of said office fixing a time and place for the beginning of taking ,

of testimony and the making of ouches examination as would enable it to determine the

rights of said claimants .

V111 .

That a notice was prepared by said Board setting forth the date when th e

State Engineer, or his assistant, would begin the investigation of the flow of said

stream and the ditches diverting water therefrom, and the time and plane certain whe n

the Superintendent of Water Division No. 2, would begin the taking of testimony as to .

.the rights of the various c l a imants to the waters thereof; and the said notice was

published in two issues of "The Morning Democrat", a newspaper published at Baker City ,

Baker County, Oregon, and of general circulation in the Counties of Baker and Union,

Oregon, the date of the last publication of said notice being more than thirty days

prior to the data fixed for the making of said exa mination and ieasurements of said

streams and ditches by the State Engineer and for the beginning of the taking of

testimony by the Division Superintendent, to-wits the 27th day of August, 1910 .

IS.

That the Superintendent of Water Division Not 2 of the State of Oregon

did, more than thirty days prior to the date fixed therein for the baking of such ex,-

anainatidn by the State Engineer, or for the taking of testimony therein, send by >

registered mail to each person, firm and corporation claiming a right to the use of

any waters of said stream, or any tributaries thereof, and to each person, fie and

corporation owning or being in possession of the lands bordering on or having access

to said stream, or its tributaries, in so far as said claimants, owners, or person s

ia. possession could be reasonably ascertained, a similar ngtice to such publishe d

notice setting forth the date when the State Engineer would commence the examinatio n

of said stream, and its tributaries, and the ditches diverting water therefrom and

the time and place certain when the Superintendent of said water division would com-

mence the taking of testimony as to the relative rights of the various claimants to

said stream and tributaries, and that said Superintendent did enclose with each of

said notices a blank form upon which said claimant, or the person in possession,

should present in writing all the particulars necessary for the determination of hi s

rights to the waters of said stream, or a tributary, under oath.
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Y .

That due proof of publication of said notice and of the sending of said

notice by registered mail has been made and was duly filed and is now a part of the

record hereof .

%l .

That upon the date named in said notice so published and mat, at the

place therein specified, to–wit: on Tuesday, the 4th day of August, 1910, at the hour

of ten o'clock A . M. at the City Ball, in the to= of North Powder, Union County ,

Oregon, and on Thursday, the 8th day of October, 1910, at the hour of tea o'cloc k

A . M. in the Circuit Court Room, in the Court Bause, in Baker Citi*, Baker Coamt,T,

Oregon, the said Superintendent of Water Division No .'2, did comae. the baking of

testimony as to the relative rights of said olaimante, and did continue the takin g

of the same until completed.

%11 .

That the following named persons, firms and corporations were duly

notified by registered mail and by publication of said notice as bereinbefore set

forth, but that each and all of them, although so notified, have failed, neglected ,

and refused to appear herein and submit proof of their rights to the waters of sai d

stream, if any they have, or claim, and that each of said parties are in defaul t

herein, and that said default should be and hereby is entered, to-mite Edward Ashby ,
Idaho

Mrs . M. J . Atteberry, James Anderson, Bank of Camerae of Bciaej Bphriaa Barnes ,

Thomas Burns, lira . E. W. Barnes, W . J . Cavenderr .John Cavonder, John Craig, Oscar

Demlings, Paine Forsq, J . M. Gilkison, H . O . Gorham, W. E. Hill, C . A. Holetroa,

S . P . Herring, John Haines, W. E. Haines, H. L. Haines, H. E. Haines, Will Henderson,

John Bolinger, Mrs. A. R. Hunter, Charles Harrison, Bennett Harrison, Ira Harrison ,

Walter Jones, Mrs . F. B. Lynch, Miles Lee, Frank Lecnig, J . E. Lexihert, George Les,

E. L. Ledbetter, J . A. McLaren, Mrs . M . McCurry, L . B. Moore, I . W. Maharry, E . Mott,

C . Gleam, Oscar Moody, W . L. Moody, Violet Parker, Powder Valley State Bank of

North Powder, William Pearson, T . J . Pearce, Harrison Pearson, Ed Riggs, James Riggs, Mira n

Riggs, John Riser, S . A . Rollins, Otto Schuman, D . B. 8herritt, Howard Sloane, M. R. Sherd ,

Harry Slater, Mrs . A. H. Titus, A. F. Tally, Sanford Vandecarr, Vera Webb, Clarence Wilson,

John Yankee, and George Young . .

1111.

That upon the first day of January, 1911, George T . Cochran succeeded E. M .

Saxton as Superintendent of Water Division No . 2 of the State of Oregon, and thereafter

and prior to the opening of the -testimony takes at the original bearing herein to publi c

inspection, it appearing to the Board of Control that said Superintendent of Water Divisio n

No . 2' was interested in the waters of said stream, and its tributaries, and that he had, a t
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the time of the original hearing, appeared on behalf of and for various claimants to

the waters thereof as their attorney, it was ordered that the further taking of test-

imony and further proceedings in the matter of the adjudication of said rights should

be had by and under the direction of the Superintendent of Water Division Ho . 1 of the

State of Oregon .

	

3i 3

XIV .

That upon the completion-of the taking of testimony by the Superintendent

of Water. Division . No. 1, he did at once give notice by registered mail to each of the

various claimants to the waters, of said stream, and its tributaries, that at a time an d

place named in said notice, not lees than ten days thereafter, all of said evidenc e

would be open to the inspection of the various claimants or owners, and said Dilution

Superintendent did, in accordance with said notice, keep said evidence open to inspectio n

at said place for a period of ten full days, and said notice did also set forth the county

in which the determination of the Board of Control would be heard by the Circuit Court ,

to-wits the Circuit Court of the State of Oregon for the County of anion; due proof of

the holding of said inspection and or the sending of said notices by registered sai l

being a part of the record herein .

%v.

That at the time specified in said original notice, the duly qualified

assistant of the State Engineer of the State of Oregon did proceed to make an eiami_ntion

of said stream, and its tributaries, and of the ditches and canals diverting water therefro m

ani an enation and approximate measurement of the lands irrigated and susceptible o f

irrigation from said ditches and canals, which said observations and measurements were made

a matter of record in the office of said State Engineer; that the State Engineer did prepar e

a plat or map, on a scale of measurement of two inches to the mile, showing with substantial

accuracy the course of said stream, and its tributaries, and the location of each ditch an d

canal diverting water therefrom and the legal subdivisions of lend which have been irrigated or

are susceptible of irrigation from the ditches and canals already constructed, blue print :

and copies of said maps, duly certified to by said engineer being now on file herein and a

part of the record hereof.

Evl .
taking of

That upon the completion of the/testimony herein is the original hearing a s

hereinbefore set forth, . contests were duly and regularly initiated against the right s

claimed by various of said claimants, as follows to-wit ;

C. E. Davis at al . vs . Andrew Lan; P . L, Smith et al. vs. S. W. Holmes; P. L .

Smith of al . vs. E. M. Sanders ; J. T. York end E. M. Daugherty vs . Oscar Jacobson; James Dalton et al .

va. B. P. Doherty; James Dalton and P . L. Smith an . J. B. Luster; J. D. McPhee it al vs . E. M. Sanders ;
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W. H. Anthony at al . vs. S. L. Baer, Sallie Baer, F. S. Heard, Laaanda Heard, Lyle

Levinger, Louis Levinger, Byron Vandecarr, Rose Vandecarr, and the Haines Pips Line

Company, a corporation; J. H. Hutchinson at al . ve. J. L. Savage ; W. M. Gardner vs.

I. R. Hutchinson; W. M. Gardner vs. J. H. Hutchinson; and W. M. Gardner vs. Mary Fe

Hutchinson .

That the statement and notice of contest in each of said contests was

duly and regularly filed within the time permitted bylaw, said statements of contests

being verified by the said contestants and setting forthwith reasonable certainty the

grounds of the proposed contests ; and that said Division Superintendent did notify each

of the contestants and each of the persons whose rights were so contested in each of the

above entitled contests to appear before him, at a time and piano desigsatedinsaid notice,

due proof of service of such notice of hearing being a part of the record hereof.

YV71 .

That the Contests of W . M. Gardner against Mary F. Hutchinson, J . H.

Hutchinson, and W . R. Hutchinson, were, upon stipulation entered into between the parties

in all things dismissed .

That the contests of J . H. Hutchinson et al . vs. J . L . Savage ease dn9,T and re=mlaziy,en

for hearing and upon stipulation and agreement between the parties the same was in all

things dismissed .

That the contests of J., D . McPhee at al. vs. E. M. Sanders, and P . L. Smith

at al. vs. S. W. Holmes, came duly and regularly on for hearing, and upon stipulation s

and agreement between the parties, the same were in all things dismissed .

That the contests of J . T. York vs . Oscar Jacobson, James Dalton vs. B. P.

Doherty, James Dalton and P. L. Smith vs . J. B. Luster, and James York end L . M. Daugherty

vs .. Oscar Jacobson, came duly on for hearing, and the same were in all things dismissed ,

upon stipulations entered into between the parties .

IVl l..

That the contest of W . H. Anthony at al . vs . S. L. Baer et al. came duly and.

regularly on for hearing and the testimony offered by the respective parties to said con-

test was duly and regularly taken before, and a transcript thereof made and filed with, the

Division Superintendent of later Diviiaioa No . 1. said transcript being now a part of th e

record hereof .

That the contest of C . E. Davis at al. vs. Andrew Lun came duly and regularly

on for hearing and the testimony offered by tharespective parties to said contest was duly

and regularly taken and a transcript thereof made and filed with the Division Superintendent ,

such transcript being now a part of the'record hereof .
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TIE .

That after the expiration of said period, for inspection and the taking of

testimony at the said original hearing and in all contests filed herein, the evidence

taken in said original hearing and said contests was transmitted by the Superintendent

of Water Division No . 1. in person to the office of said Board of Control and was filed

with said Board .

That thereaiter and on the 22nd day of January, 1912, the said Board cause d

to be made and entered of record in its office an order determining and establishing th e

several right's to the waters of said stream and its tributaries, a copy of which was

thereafter certified to by the Secretary of said Board under the seal of'the Board and

filed in the office of the County Clerk of each county in which said stream and it s

tributaries are situated, and the original evidence in all contests in said proceedin g

was at the same time, together with a certified . copy of said determination, filed with

the clerk of the above entitled Circuit Court for Union County, Oregon, by which such

determination was thereafter heard .

U.

That thereafter, exceptions to said order were filed with mid Court within

the time allowed by said Court by C . E. Davis and others, water users and claimants of

the waters of said stream, by and through their attorneys Crawford and Eakin; and by

J . H. Hutchinson and others, by their attorney, C . H. Finn; and by B . L. Baer and others ,

by their attorneys, MoColloch and McColloch ; and by James Dalton and others, by thei r

attorney, C . E. Cochran .

UI.

That by order of said court, the 24th day of April, 1912, was fixed as the

time when all exceptions should be filed and when the . same would be heard by the Court.

$YII .

That on said 24th day of April, 1912, a hearing was had in the above entitle d

Court on said determination and exception thereto, and on said day an order was entere d

by said Court remanding said proceedings to said Board for the taking of further testimon y

and further measurements of said stream and the ditches' diverting water therefrom and the

lands irrigated thereby, and relative to other matters and things set forth in said order .

1III.

That pursuant to said order of Court the State Engineer caused measurements o f

said stream and its tributaries to be made, and ascertained and determined the carryin g

capacity of the various ditches diverting water from said stream and its tributaries, an d
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a

the lands irrigated or susceptible of irrigation therefrom, and made the said measurement s

and investigations a matter of record in his office, and a certified copy thereof is now o n

file and a part of this proceeding .

IlIV.

That on the 6th day of January, 1915, the above entitled matter cams on for

the tevieg of such testimony before said Superintendent of Water Division No . 1, pursuant

to notice theretofore duly given, and according to said order of said Court, and said testimony

was thereafter duly and regularly taken and transcribed and concluded and is now on file i s

this proceeding and a part of the record hereof .

CONSTRUCTION OF DITCHES AND APPROPRIATION GF WATER .

THE BOARD FINDS, RELATIVE TO TEE CONSTRUCTION, PRESENT OWNERSHI P
AND CARRYING CAPACITE OF THE VARIOUS DITCHES DIVERTING WATER FROM NORTH .PONDE

.RIVER AND ITS TRIBUTARIES, AND THE RESPECTIVE APPROPRIATIONS OF TH E
VARIOUS CLAIMANTS DIVERTING WATER FROM THE SAME INCLUDING THE ARM O F
LAND IRRIGATED AND THE QUANTITY OF WATER TO WHICH EACH SUCH CLAIMAN T
IS ENTITLED AS FOLLOWS, TO-WIT S

YXV.

JOE SAVAGE DITCH:- The Joe Savage ditch taps the South Fork of North Powde r

River, at a point about the SWANW* of Section 30 T . 7 S. . R . 58 E., W. M., and is the highest

diversion point on said stream. It was contruoted by one J . L. Savage, in the year 1889 and

completed in the year 1891 . .,.„ ,

J. L. Savage is the owner of a one-fourth interest ; V. B. Moore, of a one-third

interest; George W . Pratt, of a one-fourth interest; and A. W. Perkins, of a one-sixth interest

in said ditch .

That about the year 1876, said Savage was the owner of certain lands, more par-

icularly hereinafter described, though and across which flowed, and now flows, Little Muddy

Creek, a tributary of Powder River, and a natural water course as appears more particularly,

in the Findings relative to the Mansfield Ditches, Commencing about the year 1876, sai d
said

Savage proceeded to reclaim and irrigate portions of his/lands, with the waters of North

Powder River, diverted through the upper and lower Mansfield Ditches, then used for alinin g

purposes, and within a reasonable time, applied the waters to the irrigation of one hundre d

and thirty-seven (137) acres of his said lands . In the year 1891, said Savage commenced

the irrigation of his lands, with the water diverted through said Savage Ditch, in connection

with the waters so diverted through said Mansfield ditches, end in addition to lands previops-

ly irrigated through said Mansfield ditches, applied the waters to the irrigation of twenty -

eight (28) acres of his said lands, reclaimed and irrigated within a reasonable time after the

contruction of said Savage Ditch, Said Savage is now the owner of a me-sixteenth interest

in said Mansfield ditches .



One W. R. Moore ie the owner of certain lands oast of, and oontiguous to said lands of .LL

Sapago . Said Moore commenced the irrigation of his lands with the waters of Horth Powder

River, diverted into and through said Mansfield ditched, in the year 1876, and within a

reasonable time thereafter, reclaimed and applied the waters so diverted, to the . irrigation

of one hundred and sixteen (118) acres of his said lands . Said Moore acquired an interest

in the Savage ditch as the came was being contruoted, and upon the completion of the same ,

commenced the irrigation of his lands through said ditch, and in addition to lands pre-

viously irrigated through said Mansfield ditches, reclaimed one hundred and seventeen acre s

of his said lands with the waters of said Savage ditch. All of the Said lands of said Moore ,

are now irrigated with the waters of North Powder River diverted into said Savage ditch, an d

said Moore has no right, title or interest, in or to said Mansfield ditches, or either o f

them .

One Armand W. Perkins, or his predecessor in interest, acquired an interes t

in said Savage ditch, in the year 1894, and commenced the irrigation of his land, mor e

particularly described hereinafter, in said year, and within a reasonable time, applie d

the waters so diverted, to the irrigation of about one hundred (100) sores of his said

lands. That said claimant is also the owner of a one-sixteenth interest in said Mansfiel d

ditches. His lands are irrigated with the waters diverted throughboth said Mansfiel d

ditches and said Savage ditch .

That said Savage ditch was extended down to the lands of one George W .

Pratt, in the year 1895, and the water diverted through said ditch was applied withi n

a reasonable time thereafter, to the Irrigation of one hundred and fifty-seven (157 )

acres of his land, which are more particularly described hereafter ; and in the year 1904,

ten (10) acres were added to the area of lands irrigated .

The said Savage ditch diverts the water of North Powder River, into the .

natural channel of Little Muddy Creek, and thence following said channel to the land s

and laterals of said claimants .

	

The maximum carrying capacity of said Savage ditch ,

does not exceed fourteen(14) second feet, or five hundred and sixty (600) miners inches .

A total of about six hundred and sixty-five (685) acres of land are irrigated from said

ditch, of•which about two hundred and thirty-seven (257) acres are partially irrigated with

water diverted through said Mansfield ditches .

. The lands of said claimants require, for their proper irrigation, up to th e

first of July of each irrigation season, a quantity of water, not exceeding the rate of

one Inch per acre, for each aorta actually irrigated, This is evidenced, particularly

by the carrying capacity of said ditch, and the area of land irrigated thereunder .

Based upon the carrying capacity of said ditch, the propottionate interests of the variou s

owners thereof, and the area of land irrigated and its requirements, the Board finds tha t
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J. L. Savage is entitled to one hundred and thirty (130) miner's inches through sai d

Savage ditch, and the balance of his appropriation, through the Mansfield ditches, to

the extent of thirty-five (55) inches . W. R. Moore having a one-third interest in said

ditch, and two hundred and thirty-three (285) acres of irrigated lands,id limited by hi s

proportioned interest, and by the carrying capacity of said ditch, to two hundred (200 )

inches,minexts .measurement. George R. Pratt having one hundred and sister-seven (167) acres ,

and a one-fourth interest, is for the same reason limited to one hundred and fifty (150 )

inches, miner's measurement. Armand W. Perkins, having an interest in .the Mansfield ditches ,

is limited to eighty (80) miner's inches in the Savage ditch, and the balanus of his appro- .

priation, or twenty (20) miner's inches, is through the Mansfield ditches .

XYV1 .

UPPER AND LOWER MANSFIELD DITCHES:- These ditches divert the waters of said

South Fork, at a point on the left bank, below the Joe Savage ditch . The upper ditch,

taps the stream in the SFSW4 and the lower ditch, in the NE}Slf1 Section 19, Tp. 7 S. R.

58 E., W. M., : . and after running about one mile, converge into a single ditch, which die-

charges the diverted waters, into the natural channel of Little Muddy Creek . The waters

diverted into Little Muddy Creek are conducted by lateral ditches and extensions, to th e

lands of the various claimants owning said ditches . The upper Mansfield ditch was oon-

atructed in the year 1888, and the lower Mansfield ditch was constructed prior to tha t

year, and not earlier than 1886, and said ditches were originally contracted for placer

mining, and used therefor, from the time of their construction until about the year 1897 ,

since which time said ditches have been, and now are, used exclusively for the irrigatio n

of the lands of the various claimants owning said ditches . During the use of paid ditches

for mining purposes, prior to 1879, the owners of said ditches were aeoustosed to turn the

waste waters from their mines, down to the natural channel of Little Muddy Creek, where th e

same were utilised by the owners of land along that stream, for irrigation; but in 1897,

the ownership of said ditches was acquired by said irrigators, and from that time there was

considerable increase in the area of lands irrigated along Little Muddy Creek .

The original maximum carrying capacity of both of said ditches, did not ex-

ceed seven hundred (700) miner's inches, as constructed and used for mining purposes, bat

by reason of cleaning out said ditches and their constant use for so long a time, the carry-

ing capacity thereof has been considerably increased, The present anima carrying capacity

of the upper Mansfield ditch, does not exceed ten (10) second feet, or four hundred (400 )

miner's inches; and of the lower Mansfield ditch, does not exceed twenty-three (25) secon d

feet, or nine hundred and twenty (920) miner's inches, and the combined discharge of both

of maid ditches, does not exceed thirty three (55) second feet, or thirteen hundred and

twenty (1520) miner's inches, measured at the heads of these ditches . These ditches irrigate ,
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approximately, a total of thirteen hundred (1300) acres, of which six hundred (600) acre s

are partially irrigated through the Joe Savage, John William's and Hartung- Nicholson, ditches ,

all of which discharge their waters directly or indirectly, into Little Muddy Creek . Th

e waters so mingled together, are diverted to the respective tracts of the several minors of 31 7
6aid ..,ditohes,from .the natural ehannel of Little Muddy Creek . (in addition to the above

irrigated land, S . L. Baer et al . owning lands situated out of Polder River, are attains

rights of appropriation for thirteen hundred and sixt,-two (1562) acres, of which it appear s

about seven hundred (700) acres have been actually irrigated . These appropriations are of

by virtue of a one-eighth interest by these claimants jointly, in said Mansfield ditches .

The present owners of the said ditches, and their respective interests therein ,

are as follows : S. L. Baer, Sallie Baer, F. S. Heard, Lamonda Heard, Louis Levinger, Lyl e

Levinger, Byron Vandecarr, and Rose A . Vandecarr, are each the owners of an undivided one -

sixty-fourth, or, collectively, of a one-eighth interest ; Clayton Coleman, one-eighth interest ;

W. C. Nicholson estate, one-fourth interest; Luainda Hartung, one-eighth; C. L. Kent, the P .

Roethler estate, and A . Long, collectively, one-eighth, or each, ono-twenty-four ; Armand W.

Perkins, one-aixteenth; E. H. Pratt, one-eighth; and J. L. Savage, one sixteenth.

That the rights of appropriation and diversion, of 8 . L. Baer, ' F. 8AL:mond e

Heard, Sallie Baer, Louis and Lyle Levinger, .and Byron and Rose A . Vandecarr, are more

particularly set forth in the Findings relative to the contest of 	 WillaAntho,y~ at al. against

the rights claimed by S. L. Baer, at al.

	

[jeer, 3i4 . l Ate.- Tfr u' '~' r '

	

' r 4" '

That the predecessors of Clayton Coleman, commenced the irrigation of his herei n

after described lands, in about the year 1895, with the waters diverted through said Mansfiel d

ditches ; and within a reasonable time, reclaimed and applied said waters to the irrigation o f
i

sixty--nine (69) acres of said lands ; that said Coleman's predecessors, acquired an interest i n

said ditches in the year 1897; and commencing in the year 1906, added about twenty (20) acres

to the area previously irrigated,withi .n a reasonable time thereafter.

That the estate of W. C. Nicholson, deceased, (or the heirs of said deceased) is '

the owner of said lands, more particularly hereinafter described, now irrigated Pith the water s

diverted through said ditches, and that the predecessors in interest, of said estate,co menced

the irrigation of said lands in the year 1874, with the waters of said ditches, and within a

reasonable time, applied the waters so diverted, to the irrigation of sixty (60) . acres of

said land; that in the year 1878, the Hartung-Nicholson ditch was constructed, and water s

diverted and used through the same, as hereinafter set forth, for the irrigation of said land ,

in connection with the waters of said Mansfield'dltches; aumd oormenoing about tho year INS ,

and within a reasonable time thereafter, about one hundred and twenty (120) acres were adde d

to the irrigated area of said lands, and the-raters diverted through said Mansfield ditches

and said Hartung-Nicholson ditch, applied thereto .

.That the predecessors of Lucinda Harting commenced the irrigation of her lands .

more particularly described hereafter, with the waters diverted through said Mansfield ditches ,
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in the year 1886, and within a reasonable time, applied the waters so diverted, to the

irrigation of forty (40) acres of said lands; and in the year 1898, tem (10) acres wer e

added to such irrigated area; that said Lucinda Brtung, acquired an interest in sai d

Mansfield ditches in the year 1897 .

That C. L. Kent, A . Long and the P. Roethler estate, (or the predecessors

of the heirs of P . Roethier, deceased) ) commenced the construction of the ditch knout a s

the gent-Long-Roethler Ditch, in the year 1897, and completed the sane in the year 1898 ,

tapping the natural channel of Little Muddy Creek; and in said year, 1897, acquired an

interest in said Mansfield ditches ; and within a reasonable time, applied the water s

diverted into and through said Mansfield ditches, and into and through the natural channel

of said Little Muddy Creek, and said ditch tapping the same, to the irrigation of their

lands ,, to the extent hereinafter and in the order of determination set forth .

That Armand W. Perkins, and. J. L. Savage, are each the ouster of an undivide d

interest in the Savage ditch ; and their rights of appropriation are set forth herein, in

the findings relative to said Savage ditch.

That E. H. Pratt, commenced theirrigatiom of his hereinafter described lands,

in the year 1887, with the waters discharged into Little Muddy Creek from said Mansfield

ditches; and within a reasonable time thereafter, applied the waters so diverted, to th e

irrigation of one hundred and four (104) acres of said land ; that said Pratt acquired an

interest in the John Williams ditch (or Hearing and Pratt ditch) in the year 1890, when

said ditch was extended down to, and upon his said lands ; and thereafter and within a

reasonable time, applied the waters diverted into and through baid John Williams ditch ,

to the irrigation of about two hundred'and ninety(290) acres of his said lands, in addition

to lands previously irrigated through said Mansfield ditchers ; that said Pratt acquired an

interest in said Mansfield ditches in the year 1897 .

It appears to the Board, that the Mansfield ditches are of insufficient

carrying capacity, to properly irrigate the lands for which rights are claimed through

these ditches . The total for which rights are claimed through these ditches is twenty-

four hundred and sixty-two (2462) acres, and the total carrying capacity of said ditche s

does not exceed thirteen hundred and twenty (1820) inches . The Hartung-Nicholson ditch,

with a carrying capacity of twenty-three (28) second feet, or nine hundred and twenty (920 )

inches, diverts water into Little Muddy Creek, and the Board is of the opinion that . a greater .

area of land ie actually irrigated with the waste and surplus waters of this ditch, than woul d

appear from the proofs . The Board is also of the opinion, that the lands of the P. Roethler

estate, and S . L. Baer et al. lying east of Powder river, are largley irrigated with wast e
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waters which are turned into Little Muddy, and picked up by these claimants by their respectiv e

ditches . This is apparent from the large area of land irrigated by these claimants, and thei r

proportionately small interests in the Mansfield ditches .

The Board therefore finds, that irrespective . .-of the proportionate interest of

the various claimants in these ditches, the'following quantities of water have been appropriated

and used by them, from North Powder River, through said ditches . (1) That Clayton Coleman havin g

one-eighth interest, and having ninety-nine (99) acres of irrigated land, which requires one inc h

to the acre until the first of July, for their proper irrigation, has a right to ninety-nine (99 )

inches of water through said ditch, and after theflrst of July, and until the end of the irrigation

season„ has a right to fifty (50) inches of water, (2) That Lucinda Hartung, having a one-fourth
fifty

interest, and fifty (50) acres of irrigated land, has a right to/(50) inches of water until July

1st, and thereafter, totwenty five (25) inches . (5) That the estate of W . C. Nicholson, deceased,

has an undivided one-half interest in•the Hartung-Nicholson ditch, and a one-fourth interest i n

the Mansfield ditches, and a total of one hundred and eighty and one-half (180k) acres of irri -

. gated ] .and, under both ditches . These lands require one inch to the sore up to July the first ,

for their proper Irrigation, and it is found that said estate is entitled to a total of on e

hundred and eighty and one-half (1801) inches of water through both said ditches, for said lands ,

to July lat. Of this amount, it appears to the Board, equitable to apportion one hundred (100)

inches to the Hartung-Nicholson ditch, and eighty and one-half (80i) inches to the Mansfiel d

ditches. (4) C. L. Kent, P . Roethler estate and A. Long, have collectively, a one-eighth interest

in said . Mansfield ditches . C. L. Kent has irrigated one hundred and fifty (150) acres of land ,

P. Roethler estate, about three hundred and twelve (512) scree, and A . Long, thirty (50), acres .

Said Longs proportionate interest in said Mansfield ditches, entitled him to one inch to th e

acre for his land irrigated, or a total of thirty (50) inches. The Board finds that the lands

of C. L. Kent, require one inch to the acre, and that he has diverted and used a total of on e

hundred . and fifty (150) inches of water . It appears to the Board, that the lands owned by the

P . Roethler estate, consisting of three hundred and twelve (512) acres of irrigated land, ar e

benefited largely by the waste water from Little Muddy Creek, and by the overflow of Powder

River . It appears also, that this claimant has a ditch tapping main Powder River, which cover s

about fifty (50) acres of the lands claimed to be irrigated through the Mansfield ditches .

The Board is therefor of the opinion, that one hundred and seventy-five (173) inches, is all

that said claimant is entitled to, and has received for the irrigation of said lands . A. .

Long, baving thirty (BO) aerate of irrigated land, and sone-twenty-fourth interest in sai d

Mansfield ditches, is entitled to thirty (50) inches of water until . July list, and thereafter

to fifteen(15) inches . (5) S. L. Baer, Sallie Baer, F. S. and Limeade Heard, Louis and Lyle

Levinger, Byron and Rose Vandecarr, having jointly, thirteen hundred and twenty (1520) acres ,

of which seven hundred (700) acres have been actually irrigated, and having to some extent ,

enlarged the Mansfield ditches about the year 1907, are entitled to the surplus of the sai d
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ditches, or five hundred and twenty-five (55) inchoo

	

This is considerably- more thea
.r

	

,

	

.

	

.

the one-eighth interest of them, olaimantaappeaaa

to

warrants, . but

the

testUmawdiSclosea,

that there was some enlargement of thew) ditches by said claimants, in the year 1907 , 6)

E . H. Pratt base one-eighth interest -in mid-ditches, and irrigates a total of about three ,	.

	

.

	

.
hundred and ninety (590) acres of land, of which area, a large proportion is irrigated , .

through the John Williams ditch . His ane-eighth interest entitles him to one hundred end
.

	

.

	

.

	

.

	

.

	

.
sixty-five inches through the Mansfield ditches and the balance of his appropriatdon should.

	

.

	

.

	

.

	

.

	

.

	

,
be diverted through the John Williams ditch. (7) . it apPoera ' that one Edward W . Warfidd ,

has used the waters of these ditchen,br.ponaiision-ofetha-Oontris for the irrigation of

twenty six (28) acres . Apparently, his use is permissive use, - and not by virtue'of an.

	

.

	

,

	

..

	

.

	

.
appropriation . He is found to be entitled to oontinueetho use, if not to exceed, twenty six ..

	

.

	

.

	

. .

	

.
(26) inches of water from said ditches, when there is a ourpina Of water therein, 'notrequirsd , .„

by the owners, and so long as said permission continues. :
.

	

. .

	

.
WARPTELD-BURNS.IDE DITCffs- That the Warfield-Burnaido , ditoh diverte the raters

S*Wt, Section 19, Tp. 7 S . R . 58 E ., W. M . ; this ditch beau maximum carrying capacity of

not exceeding fifteen (16) second feet, or six hundred (600) minor's inches, and a total o f
.

	

.

	

.

	

.
six hundred (600) acres, of land, ie irrigated with the

Waters

diverted through

the

gam;

that said ditch was constructed in the year 1900, for the irrigation of the lands flow owne d

by J . E. Burnside, J . R. and Elmer and Arthur Warfield; that J, E . Burnside has a one-fourth

interest in said ditch, and irrigates fourteen (14)acres through the same; F. Spence irrigate s

thirty one (51) acres, and has a one-eighth interest in said ditch ; James R . Warfield irrigates
.

twenty three and one-half (26i) acres and has a one-fifth interest; IClosr Warfield irrigates ,

fifteen (15) acres, and has a one-fourth interest ; and the said. lands

Wow,

reclaimed, and

the waters diverted through said ditch, applied thereto, within a reasonable tins after th e

construction of said ditch; that in the year 1904, ono W. S. Dougherty, alaimtnt ; heroin ,

acquired one eighth interest in said ditch, and thereafter, and within a reasonable time, re -

claimed two hundred and ninety-two (282) acres of his said lands, more particularly describe d

hereafter, and applied the waters of said ditch to'the irrigation thereof; that the righter

said Dougherty,

in

and

to

the waters of said ditch, is subsequent and subordinate

to

the rights

of his said co-owners of said ditch, to a quantity of linter sufficient for the irrigation o f

their respective tracts of land, as such quantity is hereafter set forth and defined .

The Board finds, that on account of the large head of water required, tbs '

small area irrigated by the claimants, hereinafter named, wad'the necessarily short period . : '
,

	

.

	

.

	

.
of time in which, on account of their late right, they have to apply said water,' that at

.,

	

.

	

:
least two inches to the acre is required for the proper irrigation of these .small : traots

and that

each

of said claimants require cue second foot of water for

their

said lands ,

up to July lot, or so much thereof as may be necessary to supply the required head of water,' . . ' . . .

when actually needed and used by them .
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of the South Fork of North Powder River, at a point on the left hank, below the head of the

upper Mansfield ditch, and above the diversion point of the lower Mansfield ditch, in the



J . . E . Burnside, James R . Amer and Arthur Warfield, and F . Spence, are

each entitled to forty (40) miner's inches through this ditch; to supply the required

head needed by them, until July let of each year .

That the lands ofj ] g art squire one inch to the acre for their

proper irrigation, and that he is entitled to two hundred and ninet-two (292) inche s

until July let of each year.

XWV111 . .

HARTLG NICH0L40N DITCH: - That the Hartung-Nicholson ditch, originally

known as the Bunch ditch, was constructed by one Bunch, for placer mining purposes ,

in the year 1878 ; that the said ditch diverts the waters of said South loth at a point

on the left bank, in the S SE , Section 28, Tp . 7 S. R. 59 H., W. M., below the head

of the Warfield-Burnside ditch, and has a maximum carrying capacity of not to exceed

twenty three (25) second feet, or nine hundred and twenty (920) miner's inches ; that

about one hundred and eighty-one (181) acres are irrigated by means of this ditch .
eh'

	

L oh -
That the estate of W . C. Nicholson, deceased, and one A . J . Hartwig,

respectively, are the owners of, each an undivided one-half interest in said ditch ;

that said ditch was constructed down to said Nicholson's lends, in 1880; and said

estate has rights of irrigation through said ditch, in connection with the waters

diverted through the Mansfield ditches, as set forth herein, in the finding relativ e
said

to the/Mansfield ditches; that A. J . Hartung commenced the irrigation of his lands ,

more particularly described hereinafter, with the waters of North Powder river, diverted

through said Nicholson-Hartung ditch, in the year 1878, and whin a, reasonable time

thereafter, reclaimed and applied the waters so diverted, to the irrigation of sixty-

six and one-half (661) acres of his said lands ; that for the proper irrigation of th e

lands irrigated from the Hartung-Nicholson ditch, one inch to the sere is necessary

until the first of July, and one-half inch to the acre, thereafter ; that the said

Nicholson estate as set forth in the finding relative to the Mansfield ditches, i s

entitled to one hundred (100) inches of water, from the Hartung-Nicholson ditch; that

A . J . Hartung is entitled to sixty-six and one-half (66}) inches from said ditch, but

each of said claimants has the right to divert all of ' their said appropriations through

said Hartung-Nicholson ditch, and none through the Mansfield ditches, if they no desire .

BLU -Zfl Y DITCH : - This ditch diverts the waters of said South Fork, below

said Hartung-Nicholson ditch, at a point on the left bank, in the JW}i, of section 19,

'p . 7 H. R. 58 E . W. M., and has a maximum carrying capacity, of not to wooed fifteen (15 )

second feet, or six hundred (600) miner's inches, and serves to irrigate a total area of



thirteen hundred and twenty-four (1524) acres, no part of which is irrigated through any

other ditch ; that it is the practice of some of the owners of this ditch, to amasser fallo w

portions of their acreage, every year, the ditch having insufficient carrying capacity to

supply water for the irrigation of this entire acreage, in any one year; on the basis of

the carrying capacity of said ditch, the same does not supply, in excess of 0 .45 miner! :s

inches per acre, but, owing to the fact that much of the land which has been claimed as

irrigated land, is annually in a state of steer fallow, and not irrigated, for the lands

actually irrigated, the duty of water is approximately 4/6 of a miner's inch per acre,

during the high water season ; that the construction of said ditch ma commenced in the

year 1879, subsequent to the posting of a notice, wheraby F. G. Blume, Charles and Robert

Zilkey, gave notice of their intention to construct said ditch, to carry six hundred (800)

inches of water, which notice was recorded in October 21st, 1879, in Vol. B., Water Right s

for Baker County, Oregon, on Page 298 ; and that the construction of said ditch was com-

pleted in the year 1881 .

That J. H. Hutchinson is the owner of an undivided 6/18 interest ; Dora B.

Hutchineon, of an undivided 1/9 interest ; the estate of M. J. Rolling, deceased, of an

undivided 1/4 interest ; W. R. Hutchinson of an undivided i/9 interest ; and W. J. Welch,

of an. undivided 1,/4 interest, in said ditch .

That J. H. Hutchinson, or his predecessor in interest, commenced the

irrigation of his hereinafter described land, with the waters diverted into said ditch ,

in the year 1881, and applied the waters so diverted, within a reasonable time, to the

irrigation of three hundred sixty (560) acres of his land, and W. R. 8ntohineam, or hi s

predecessor, commenced the irrigation of his lands, herainafter described, with the sai d

waters, about the year 1881, and applied said waters, within a reasonable time, to th e

irrigation of about ninety-five (95) acres of his lands, under said ditch ; that the pre-

decessors in interest, of Dora B. Hutchinson, commenced the irrigation of her hereinafter

described lands, with said water's, in the year 1905, when said ditch was extended dow n

to her said lands, and within a reasonable time, applied the waters so diverted, to th e

iriiga•tion of one hundred and ninet-eight (198) acres thereof ; that the predecessors of

M. J. Balling, deceased, commenced the irrigation of-the lands of said estate, with th e

waters of said ditch, in the year 1881, when said ditch was completed dawn to said lands ,

and within a reasonable time applied the watery thereof, to the irrigation of one hundre d

(100) acres; that thereafter and commencing about the year 1895, there was a gradual in-

crease in the area irrigated until one hundred (100) acres were added to the area previously

irrigated, within a reasonable time ; that it appears that the predeoessare of said Belling

estate, have used the waters of that certain ditch, known as the John Williams ditch ,

diverting the waters of North Powder river, since, and including the year 1895, but tha t
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their interests in said ditch does+ not appear in the testimony and proofs, filed i n

this proceeding ; that their increase in irrigated acreage, made in the year 1895, appear s

to have been partly made by the diversion of water through the John Williams ditch; that
said

said Relying estate is entitled to a right to irrigate one hundred (100) acres of/land, throug h

said Blume-Zilkey ditch, ae of the priority of 1881, fifty (50) acres through the same ditch,

as of the priority of 1895, and fifty (50) acres through the said . .John Williams ditch, as of

the year 1895 ; that the said right through the John Williams ditch, is a right by permission ,

and subject to the rights of the owners of said ditch . .

That W. J. Welch, or his predecessors in interest, coed the irrigation

of his hereinafter described land, with the waters diverted through said Blume-Zilkey ditch ,

in the year 1881, upon the completion of said ditch, and within a reasonable time, the sai d

water so diverted, was applied to the irrigation of about ninety (90) acres ; that commencing

about the year 1890, said Welch gradually increased the irrigated area of his said lands,

until about three hundred and sixty (580) acres were added to the area previously irrigate d

with the waters diverted through said dutch .

	

S5 1
That the estate of N. J . Relying, deceased, is entitled to suffioient water,

for the irrigation of one hundred and fifty (180) acres, through said ditch, at the rate o f

one inch per acre until July let, and to seventy five (75) inches, or at the rate of one-hal f

inch per acre, thereafter ; that W. J . Welch is entitled to ane hundred and fifty (180) inches ;

J. H. Hutchinson, to one hundred and sixty-seven (187) inches ; W. R. Hutchinson, to sixty-seven

(87) inches ; and Dora B. Hutchinson, to sixty-seven (87) inches ; this determination being based

upon their respective interests in said ditch, as hereinafter set forth.

HEARING AND ANGEL DITCHn- That the Hearing and Angel Ditch diverts the waters

of said South Fork, at a point on the left bank, in the NW, Section 19, Tp . 7 8. R. 88 E . ,

W. M,, and has a maximum carrying capacity of seven and eight-tenths (7 .8) second feet, or

three hundred and twelve (512) miner's inches ; that a total of two hundred and thirty-eigh t

(258) acres, is irrigated from this ditch ;the ditch was constructed in the year 1897, an d

completed in the year 1898 ; that John Ashworth owns an undivided one-half interest; James

Hearing an undivided one-third interest; and William Rearing, an undivided one-sixth interest

in said ditch .

That John Ashworth, or his predecessors, commenced the irrigation of hi s

hereinafter described lands, in the year 1880, with the waters of North powder river diverted

through said Hartung-Nicholson ditch, but that said claimant or his predecessors, had n o

interest in said ditch; that within-a reasonable time thereafter, said claimant or his pred-

ecessors, applied the waters so diverted through the Hartung-Nicholson ditch, to the irrigation

of eighteen (18) acres of his said lands ; that in the year 1897, the said Rearing and Angel



ditch, was constructed down to his lands, and thereafter the waters of said stream, were

diverted through said Hearing and Angel ditch and a gradual increase in the irrigated area

of said lands, was commenced and continued until, within a reasonable time thereafter, one

hundred and two (102) acres were added to the area previously irrigated; that W. M. Rearing,

commenced the irrigation of his lands, with the waters diverted through said ditch, upon th e

completion of the same in the year 1898, and thereafter, and within a reasonable time, applied

the waters so diverted, to the irrigation of ninety-two (92) acres of his said lands; that

James Hearing commenced the irrigation of his lands, with the waters diverted through said

ditch, upon the completion of the same, in the year 1898, and thereafter, and within a

reasonable time, applied the waters so diverted, to the irrigation of thirty-five (55) acre s

of his said land ; that said James Hearing has a right to irrigate, and has applied the water s

from the John Williams ditch, to the irrigation of one (1) acre of his said lands from and o f

the year 1889 .

That for the proper :irrigation of the lands under the Hearing an d

Angel ditch, one inch to the acre is required until the first of July, and thereafter, one -

half inch to the acre is required, and that the claimants under said ditch, have diverte d

and beneficially used, this amount .

That John Ashworth is entitled to one hundred and twenty (120) inches

until July 1st, and sixty (60) inches thereafter ; William Hearing, to ninety-two (92) inches

until July 1st, and forty-six (46) inches thereafter ; and that James Hearing, having only a

small tract of thirty-four (34) acres, and owing to the feat that to prevent waste, a head

greater than one inch to the acre, is required on such tracts, is entitled to the use o f

forty (40) miner's inches, until July let„ and seventeen minerYa inches thereafter, or s o

much thereof as can actually be beneficially used on said thirty-four (54) acres .

SIn.

BDLGER DITCH:- This ditch was constructed about the year 1871, for

placer mining purposes, and about the year 1887, the present owners of said ditch, or their

predecessors, commenced the use of the waters flowing in said ditch, for irrigation purposes ;

that said ditch diverts the waters of the South Fork of North Powder River, at a point on the

left bank in the SWSEE, Section 18, Tp. 7 S. R. 58 E., W. Y. The mes:mum carrying capacity

of this ditch does not exceed eighteen (16) second feet, or seven hundred and twenty (720 )

miner's inches, and serves to irrigate a total of eight hundred and fifty and one-half (8500

acres of land ; that of this quantity of water, owe Ben Fisher, is entitled to divert one-half

second foot, or twenty (20) inches, for irrigation of his hereinafter described land, to

supplement the flow of certain springs, situated upon said lands, and now used for the irrigation

thereof„ but said Fisher has no interest in said ditch; that a total of eight hundred and fifty

and one-half (8501) acres, excluding the lands of said Fisher, are irrigated from said ditch ,
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and the marimam amount of water which can be s►pplied by said ditch, does not exoeed th e

rate of 0.75 of a miner's inch per acre .

That said ben Fisher commenced the use of water, diverted through said ditch ,

for the irrigation of his lands, in 1880, and is entitled to twenty (20) inches, as of tha t

date.

That C. E. & A. B. Davis, partners and tenants in common in their lands and

water rights, appurtenant thereto, are the owners of a one-third interest inlaid ditch ;

H. K . :Fisher, L . W. Perkins and Harry C . Williams, each own an undivided one-eighteenth

interest therein ; and Seth Hart, Samuel Hearing estate and H. McCullough, each of an undivided

one-sixth interest therein .

That said ditch was abandoned for m ining purpose, in the year 1877, and wa s

enlarged, and from time to time extended, down to and upon the lands of the present owner s

thereof .

. That C. E. & A. B. Davis commenced the irrigation of their leads, . hereinafter

described, in the year 1877, with the waters of said ditch, and within a reasonable time ,

applied the waters diverted through said ditch, to the irrigation of sixty-nine (89) acre s

thereof; and commencing in the year 1905, gradually increased the irrigated area of thei r

said lands, and within a reasonable time, added thereto, one hundred and fifty (150) acres .

That H. K. Fisher commencwl the use of the waters of said ditch, in the year

1877, and within a reasonable time, applied the waters thereof, to the irrigation of eighty

(80) acres ; and added to said irrigated area, about ten (10) acres, in the year 1905 ; said

lands being more particularly described hereafter .

That Seth Hart commenced the irrigation of his Said lands, hereinafter des-

cribed, in the year 1887, and within a reasonable time, applied said waters to the irrigation

of one hundred (100 ) acres ; and in the year 1905 commenced, and within a reasonable time ,

applied said waters to the irrigation of thirty-two (52) acres additional .

That the predecessors of the Estate of Samuel Bearing, deceased, commence d

to irrigate the lands of said estate, with said waters, in the year 1884, and within a

reasonable time, applied said waters to the irrigation of eighty (80) acres ; that said

estate is the owner of other lands which are irrigated through the John Williams ditch:

That H. McCullough, or his predecessors, commenced toirrigate his herein -

after described lands with . said waters, in the year 1877, and within a reasonable time ,

applied the same to the irrigation of eighty (80) acres ; and in the year 1892, commenced

a gradual increase in such irrigated area, until, within a reasonable tim e . eighty(80) acre s

were added to said irrigated lands .

That L. W. Perkins commenced to irrigate his hereinafter described land s

with said waters, in the year 1877, and within a reasonable time, applied the said water s

NORTH POWDER MODIFIED - 19

352



to the irrigation of forty (40) acres, and in the year 1896, increased the irrigated area of

said land to the extent of ten (10) acres .

That Harry C . Williams commenced to irrigate his hereinafter described lands in th e

year 1880, with said waters, and reclaimed the irrigated seventy (70) acres within a reasonable

time, and in the year 1896, added to said irrigated area to the extent of twenty three and

one-half (23i) acres' .

That one J. R. Long has diverted and used the waters of said ditch, sine . the

year 1885, but has no interest in said ditch, and Manse thereof has at all times been by

permission of the owners therm$ that he has reclaimed and irrigated about twelve (12) acres ;

and through the Blume-7llrey ditch has irrigated about ten (10) acres since 1885 ; but that he

has no interest in either of said ditches, and no other, than a permissive right of use therein .

G. J . Savage, having twenty {20) acres, which have been irrigated nines 1905 -

with the waters of said ditch, has a right to twenty (20) inches until July 1st, and thereafter

to ten (10) inches ; his interest in said ditch not appearing, is left undetermined.

That one inch to the acre until July 1st, and one-half inch thereafter, i s

necessary for the proper irrigation of the lands irrigated from the Bulgar ditch, but, tha t

o3ving to the limited capacity of the said ditch and to the amount of land claimed to be irri -

gated by said claimants, from said ditch, said claimants are limited by their proportionate in-

terests in said ditch to the following amounts; H. K. Fisher, with a one-eighteenth interest 35 3
in the ditch and eighty-nine and one-half (89}) acres of irrigated land, is entitled to sixty

(60) inches, to July 1st and forty-five (45) inches thereafter ; L. W. Perkins, with one-eighteenth

interest in the ditch, and fifty (50) acres of irrigated land, is entitled to forty one (41 )

inches until July 1st, and twenty five (25) inches thereafter; Harry C . Williams, with a ons- '

eighteenth interest, and ninety-three and one-half (96}) acres, is entitled to fifty-two inches, '

to Slily 1st and forty-seven (47) inches thereafter; Seth Hart with a one-sixth interest, and

one hundred and thirty-two acres of land, is entitled to one hundred and fifteen inches, until

July let, and ' sixty-six inches thereafter ; F . McCullough, with a one-sixth interest, and one

hundred and sixty (160) acres of irrigated land, is entitled to one hundred and fifteen inches ,

until . Tir1y 1st, and eighty inches thereafter ; C . E. & A. B. Davis, with a one-third interest,

and two hundred and nineteen and one-half (2190 acres of irrigated land, are entitled to two

hundred and nineteen and one-half inches, until July 1st, and one hundred and ten inches

thereafter ; and Ben Fisher, with no interest in the ditch, is entitled to twenty inches of the

flow thereof, for the irrigation of his hereinafter described lands ; that the estate of Samuel

Hearing, deceased, with a one-sixth interest, and eighty (80) sores, is entitled to eighty

(80) inches, to July 1st and forty (40) inches thereafter ; and O. F. Savage is entitled to

twenty (20) inches to July 1st, and to ten (10) inches thereafter.

Ditch
DUTCH FLAT CREISK : - The . Dutch Flat Creek/taps North Powder River and Dutch Flat

Creek, a tributary, the diversion points from said streams, being respectively o n
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the left bank, in the NEESW and NWi SW}, of Section 18, Tp . 7 8., R. 58 E., W. M., and wa s

constructed in the yeer 1904 .

That on July let, 1910, application was made by J . R. Long, Samuel X . Loy, E. H .

Pratt, A. L. Savage, George Enaminger, Seth Hart, and G . J . Savage, the owners of said ditch ,

for apmmit to appropriate the waters of said streams through said ditch, and that thereafter,

permit No . 886 was issued by the State Engineer of the State of Oregon, to said applicants .

That it appears that said Seth Hart commenced the use of the waters diverte d

through said ditch in the year 1906, and applied the name to the irrigation of twenty five and one-

half (25k) acres, during said year .

That E. H. Pratt applied the waters diverted through said ditch, to the irrigation

of six: (6) acres, in the year 1904, and that none of the lands of any of the other owners of

said ditch, were irrigated through this ditch, prior to the irrigation season of 1909 .

That said Seth Hart, is entitled to twenty-five and ono-half inches (251), as of

the year 1906, for the irrigation of twentrfive and one-half (251) acres, in addition to hi s

rights, in the Bulgar ditch, as hereinbefore mentioned .

That E. H. Pratt, in connection with his otherrighta, is entitled to six .inches in

the Dutch Flat Creek ditch, as of the priority of 1904, for the irrigation of six (6) sores ,

moreparticularly hereinafter described .

That the rights of said claimants, and quantity of water to which each i s

entitled, under said permit, are, as defined and set forth in said permit and subject to the

terms and conditions thereof.

%7007.11 .

JOBE WILLIAMS DITCH:- That the John Williams ditch diverts the waters of th e

North Fork of the North Powder River, at a point on the left bank, in the NE 8 1, Section 18 ,

Tp . 7 S. R. 88 E., W. M., and that said ditch was constructed in about the year 1876 . It has

a maximum carrying capacity of twelve and one-half (12i) second feet, or five hundred inches .

That M. Ella Baskin, the estate of Samuel Hearing, deceased, and E . H. Pratt ,

are each the owners of an undivided one-third interest in said ditch . The estate of M. J .

Relliag has some interest in, or right through said ditch, which does not definitely appear .
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That the predecessors in interest, of* . Ella Haskin, commenced the irrigation

of her lands (hereinafter described) in the year 1875, with the waters of said stream, diverte d

through the Mansfield ditches, and continued the same until the year 1889, when said Joh n

Williams ditch was completed down to, and upon her said lands; that about seventy-five (75 )

acres of said lands were irrigated, within a reasonable time after the year 1875, and that in

the year 1889, said irrigated area was increased by twenty-two (22) acres, which were irrigated

through the said John Williams ditch, and that since the year 1889, all of the said lands hav e

been irrigated through said John Williams ditch ; that claimant: beano interest in said
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Mansfield ditches.

That the predecessors of the heirs of Samuel Hearing, deceased, commenced the

irrigation of their lands, more particularly hereinafter described, in the year 1877, wit h

the waters diverted through the said John Williams ditch, and within a reasonable time there -

after, applied, the same to the irrigation of about ninety three 195 ) acres of said lends ;

that commencing about the year 1898, said irrigated area, within a reasonable time, was in -

creased to the extent of forty seven (47) acres .

That E. H. Pratt is the owner of a one third interest in the said John William s

ditch; that the lands of said Pratt are irrigated with the waters diverted through said ditch,

and the Mansfield ditches, and that his rights are fully set forth in the finding, relativ e

to said Mansfield ditches, herein .

That M . Ella Haakin is entitled to ninety seven (97) inches, to July 1st, and there -

after to forty nine (49) inches, Estate of Samuel Hearing, la entitled to one hundred end

forty (140) inches to July lot, and thereafter to seventy (70) inches . That Z. H. Pratt i s

entitled to a one third interest, and has a total area of three hundred and ninety tour (894 )

acres. That he uses and diverts, for these lands, one hundred and silty five (185) inche s

through the Mansfield Ditches, and his said lands require about one inch per acre until Jul y

1st. Accordingly, the Board finds, he is entitled to two hundred and twenty nine (229) inches

through the said John Williams ditch for his said lands, until July 1st, and one hundred an d

fifteen inches thereafter .

That James Hearing is entitled to the use of the waters of said , ditch, for the

irrigation of one (1) acre of his lands, and is limited to the quantity of two (2) miner's

inches therefor, to be used in connection with his right through the Hearing and Angel ditch .

That the Estate of M . J. Railing, deceased, has used the surplus waters in said

ditch, for the lands of said estate, in connection with the waters of the Blume-Zilkey ditch ,

which surplus, the Board finds to be thirty two (52) inches, as of the year 1895 .

may.

HUTCHINSON SIDE HILL DITCH :- That the Hutchinson Side Hill ditch was commenced i n

April, 1875, and completed, in 1877, when about two miles of ditch were constructed, an d

tapps the left bank of the South Fork of North Powder River at a point in 8W}8H}, Section 52 ,

Tp . 6 S. R. 58 E., W. M. That J . H. & W. R. Hutchinson areeach the owners of an undivided on e

half interest therein .

That J. H. Hutchinson commenced the irrigation of certain or his lands, with the

waters diverted through said ditch, in the year 1877, and thereafter applied the waters so

diverted, to the irrigation of one hundred and ninety (190) acres . In the year 1895 he com-

menced an increase in the area of lands irrigated,and within a reasonable time, added three

hundred and thirteen (515) acres . In 1905 an increase was again commenced, and within a
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reasonable time, three hundred and ane (501) acres were added . A portion of the land s

covered by said Side Hill Ditch, are also irrigated with the waters diverted through th e

Hutchinson extension of the Gardner (Rill Race, to-with SETB$},Section 55, and'8j8WW ,

Section 54, Tp . 6 S. R. 58 E., W. R .

That W. R. Hutchinson commenced the irrigation of certain of his lands, under .

said ditch, with the waters diverted through said Side Hill ditch, in the year 1877, and

within a reasonable time, applied the waters so diverted, to the irrigation of one hundred

and twenty (120) acres ; and in the year 1888 commenced an increase in his irrigated area ,

and added two hundred and twenty (220) acres within a reasonable time. In 1905 he again in-

creased his irrigated area to the extent of one hundred and fifty eight (158) acres . A

portion of the lands under said ditch, are also irrigated with the waters diverted into and

through the Gardner Ditch, to-wits S*NWW, Section 2 Tp. 7 8. R. 58 E. W . W .

That Charles E . Hutchinson is the owner of certain lands, under said ditch ,
first

which were/irrigated in 1902, and that ninety and one-half (90*) acres of said lands have

been irrigated; and that while the interest of said claimant does not appear, the Board find s

that he has rights of appropriation through said .ditch, for said lands .

The maximum carrying capacity of said ditch does not exceed a total of imin e

hundred (900) miner a s inches. There are irrigated through this ditch, a total of twelv e

hundred and forty (1240) acres . It is apparent that portions of these lands are annually

summer. fallowed. The duty of water for these lands must be measured by the capacity of said

ditch, and the Board finds that it is at the rate of about 75/100 miner's inch per acre . It

is therefore found that J . H. Hutchinson, having six hundred and sixty five (885) acres i s

entitled to four hundred and eighty-three (485) inches of-water ; W . R . Hutchinson, having

five hundred and twenty eight and one-half (528i) aurae, is entitled to three handred'an d

eighty-three (585) inches : Charles E. Hutchinson, having ninety and one-half acres whic h

are partially irrigated through the Gardner Mill Race Ditch, ie found to be limited to
pil l

thirty-three (55) inches through the Side/Ditch and fifty six and one-half (561) inches

through the Gardner Mill Race Ditch; but is entitled to divert said waters through either o f

said ditches, subject to the permission of said J . H. and W. R. Hutchinson, to thanes o f

said Bide Hill Ditch, for the diversion of a quantity in excess of thirty-three (55) inches .

GARDNER MILL RACE DITCH :- That the Gardner Mill Race ditch watt constructe d

about the year 1865, tapping the South Fork of North Powder river at a point on the lef t
R. 58 E .

bank, in the SW} SEi, Section 52, Tp . 8 S.,/W. B., and water was diverted through the same ,

by the predecessors in interest of William N . Gardner, for stook and domestic purposes, an d

for the operation of a mill, but that said mill and the right to divert water through said
and irrigation

ditch for the development of power, or other use than domestic and stgoWpurposes, has long

since been abandoned; that in the year 1870, the predecessors of said Gardner, commenced
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the irrgation of the lands now owned by him, more particularly described in the order o f

determination herein, and within a reasonable tine thereafter, broughtunder cultivatio n

and irrigated about eighty-five (85) acres of his said lands : that about the year 1871 ,

J . H. end W. R. Hutchinson, claimants heroin, commenced the construction of an extensio n

of said Mill Race ditch, down to their lands, and completed the mama in the year 1875 ,

and applied the waters of North Powder River, diverted through said Gardner Mill Race an d

said aitchinson Extension thereof to the irrigation of said lands : That at the time of

the original hearing herein, said J . H. Hutchinson claimed a five-ninethe interest, said

W. R. Hutchinson, a one-third interest, and one Mary F . Hutchinson a one-ninth interest,

in said Gardner ditch ; that one Charles E . Hutchinson also claimed a right through said

ditch for the irrigation of certain lands,more particularly described hereinafter., irri-

gated through raid ditch and the Hutchinson Side Hill ditch, by permission of the owner s

of said ditches ; that the estate of W . L. Miller, deceased, also claims a right to diver t

water through said ditch, and J . L. Dodson claims the right to divert water through th e

same, and into an extension or lateral thereof, and G . A. Dougherty also claims the right

to use the water diverted into said last mentioned lateral, for the irrigation of abou t

seven (7) acres of his lands ; that within the time permitted by law, said W . H . Qasdner

filed statements of contest against the rights claimed Ly said W . R., J. H. and Mary F.

Hutchinson, in said Gardner Mill Race ditch, and the said contests were duly and regularl y

set for hearing, upon notice to all parties thereto, according to law, and that at the

time of the hearing of said contest, the said contestant and parties contested, appeare d

both personally and by attorney, and it was stipulated and agreed, that contestant, Gardner ,

should have the first right to the use of any and all water in . said ditch, to the extant

and amount of water awarded said contestant in this proceeding, based upon his claim filed .

herein; that :aid contestees should be entitled to the right and use of the said Mill ditch ,

for the purpose of, and to the extent of running therein, and flowing there through, th e

amount of water awarded said contestees upon their claims tb the waters of North Powder River,

through said ditch, filed herein, and that said claims of eontestees,•should be modified an d

limited to that extent; that said contestees should keep and perform the further condition s

of said stipulations and that the same should be binding upon the heirs and assigns of the

parties thereto, and run with the lands and water rights appurtenant thereto, now owned b y

said parties, and claimed in their proofs of claims herein, to be irrigated through th

e said ditch.
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That bleed upon the proofs herein and said stipulations, said W . N. Gardner,

is found and determined to be.the owner of said Gardner MillRace Ditch, and to have the first

right to the use of the same, and to divert water there through for irrigation, stook and

domestic purposes, to the extent, and in the amount limited herein in the order of determination ;

and said contestees, J . H., W. R. and Mary F. Hutchinson, are found and dstermined to be the
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owners of the extension of said Gardner Mill Bane ditch, contruoted down to their lands,

in the, following proportions ; J . H. Hutchinson, five ninths ; W . It . Hutohinsom, one-ninth ;

and Mari F . Hutchinson, one-ninth ; and said contestees are further found to have the right

to the use of said Gardner Mill Race ditch, for the purpose of diverting the waters of

North Powder River, into and through the same, and into their said extension thereof, subjec t

to the prior rights of said contestant, W . N. Gardner, and the prior and superior rights of

all other claimants, to the waters of said stream, and subject to the performance by them, of

the conditions by them, to be performed, in accordance with said agreement and stipulation

herein entered into ; that the right of all other claimants diverting water through said Mill

Race ditch, as to their respective interests, in, or .rights to the use of said Gardner Mill

Race ditch, are hereby left undetermined, the same being by reason of .the inadequacy of the

evidence, and the record herein not determinable .

That said J . H. Hutchinson commenced the irrigation of his lands, more particular-

ly described in the order of determination herein, through said Gardner ditch extension, in th e

year 1878, and within a reasonable time thereafter,iecltimed and applied the waters diverted

through said ditch, to the irrigation of about three hundred and forty five (545) acres of hi s

lend', and in 1882 commenced to increase his irrigated lands thereunder, and added one hundre d

(100) acres; that W. R. Hutchinson commenced the irrigation ofcartain of his lands, throug h

said ditch, in the year 1873, and within a reasonable time, *applied the waters diverted into .

Said ditch, to the irrigation of one hundred and sixty (180) acres of his said lenda ; and

commencing about the year 1885, within a reasonable time, added seventy-five (75) acres to th e

irrigated area of said lands ; and in the year 1899, about forty-five (45) acres additiona l

were added ; that Mary F . Hutchinson, or her predecessor, J . H . -1 xntohinsoa, commenced the irri-

gation of her lands, more particularly described hereinafter, in the year 1875, and within a

reasonable time applied the waters diverted into said • ditch :, to the irrigation of eighty

(80) acres of her said lands . ; that Charles E . Hutchinson irrigates about ninety and one-half .

COi) acres of his said lands, through said Gardner ditch, and through the Bide Hill Ditch ; and

his rights are more particularly defined and net forth in the finding relative to said Side

Hill ditch herein .

That the rights of said J . L. Dodson, 8. A. Dougherty and Estate of W . 8.

Miller, deceased, and A . W. Perkins, in and to thews of the waters diverted through said

Gardner Mill Race ditch, are more particularly set forth in the finding herein relative t o

the Powers Company ditch, through which water is also diverted for the lands of the sai d

claimants .
said

That the maximum capacity of the/Gardner Mill ditch, does not exceed thirty -

seven and twelve-tenths (37.12) second feet, or fourteen hundred and eighty-five (1486) miner' s

inches . This ditch is used to irrigate twelve hundred and eighty-eight (1288) acres, three
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hundred and twenty one (321) acres of which are irrigated from other ditches . Taking into

consideration the quantity of water supplied by other ditches, for some of these lands th e

ditch will supply one inch to the acre, and if carrying its maximum capacity, about one an d

fifteen one hundredths (1 .15) inches to the acre . The Board finds that the lands of th e

various claimants under this ditch, require about one inch to the :tore for their proper

irrigation, until July lot of each year. 'Therefore J . H. Hutchinson, having four hundred

and forty five and one-half (4461) acres under this ditch, is entitled to four hundred and

forty-five and one-half inches to July 1st, and thereafter to two Hundred and twenty three

(225) inches; that W. R. Hutchinson, having two hundred and forty-nine and one-half (2491 )

acres,, is entitled to two hundred and forty-nine and one-half (249}) inches to July 1st, and

thereafter to one hundred and twenty-five (125) inches . Mary F. Hutchinson, having eighty

acres, is entitled to eighty inches until July 1st, and thereafter to forty (40) inches .

Charles E. Hutchinson irrigates ninety and one-half acres through the Side Hill ditch an d

the Gardner Mill Race ditch, and the Board finds that he is entitled to fiftoy-six and one -

half (58i) inches through said Gardner Mill Race ditch, and the balance of his appropriation

throw the Side Hill ditch ; but may divert his entire appropriation through said Gardne r

Mill Face, subject to the prior rights of other claimants therein . W. N. Gardner has a

right through said ditch as of the year :1862, to sufficient water for demotic and stoc k

purposes, and as the year 1870, for the irrigation of eighty-seven (87) acres . That he in

entitled therefore, to the quantity of eighty-seven inches until July lot, thereafter t o

forty-four inches . The lands of J. L. Dodson, S . A. Dougherty, the Estate of W .' S. Miller,

deceased, and A. W. Perkins, are irrigated through this ditch and other ditches, and re-

quire one inch to the acre until July 1st, and thereafter onb k3alf inch to the acre. That

A. W. Perkins has rights of appropriation for the irrigation of forty-two and one-half (421)

acres, through the said ditch and through the Powers Co . ditch, as of the year 1884 ,

mvi.

POWERS COMPANY DITCH: That the Powers Company ditch was constructed in th e

year 1873, It is also known as the Davis Brothers Company ditch and tappe the South Fork

of North Powder river, at a point on the lft bank in the SWWSEk Section 82. Tp. 6 S. R .

58 E., W. M. The ditch has a maximum carrying capacity of thirty six and fifty thre e

hundredths (36.53) second feet, or fourteen hundred and sixty-one miner's inches . This

ditch is used for the irrigation of about seven hundred and eighty-four (784) acres, and

partially supplies an additional acreage of about five hundred (500) acres . Assuming that

eleven hundred (1100) acres, ie the entire acreage actually irrigated under this ditch, an d

that the balance of the lands are irrigated under other ditches, which are hereinafter set

forth, the maximum flow of this ditch would furnish about one and three tenths (1 .5) inches

per acre. Taking thio into consideration, and the fact that the other lands may at time s
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be also irrigated and considering the quantity required by these lands, it is found tha t

one inch to the acre is the duty to be fixed for the lands under this ditch, up to July 1st .

That said ditch appears to have been originally constructed down to, and upon the lands now

owned by Laura L . Dodson and William N . Gardner, by the predecessors of those claimants ; and

to have been extended and enlarged about the year 1885; that C. E. and A. B. Davis are partners

and tenants in common in their water rights, as herein set forth, and own an undivided one- .

seventh interest in mid ditch ; J. L. Dodson, 8. A. Dougherty, William Gardner, and the Estate

of W. L. Miller, deceased, are each the owners of an undivided one-seventh interest, and Laur a

L . Dodson is the owner of an undivided two-sevenths interest in said ditch ; that of the lands .

owned by said C . E. Davis and A . B. Davis, or Davis Brothers, as said partnership is known, a s

the said lands are hereinafter described, sevehty (70) acres thereof were reclaimed and irrigate d

through said ditch, within a reasonable time, and commencing about the year 1875 ; and it appears

that said Davis Brothers became the owners of a one-seventh interest in said ditch, in the year .

1888, and thereafter and within a reasonable time, applied the waters diverted through said

ditch, to the irrigation of four hundred and ninety six (498) acres, in addition to the are a

previously irrigated through said ditch; and in the year 1908, added fifteen (15) acres to th e

area previously irrigated.

That the predecessor of Laura L. Dodson, brought under irrigation, and reclaime d

within a reasonable time after constriction of said ditch, one hundred and forty (140) acre s

of her lands, more particularly described hereinafter ; that of other lands of said Laura L .

Dodson„ fifty three {55) acres were reclaimed and irrigated through that certain ditch known

as the Old Powers ditch, about one hundred and forty (140) acres through said Powers Company

ditch, and twenty-one (21) acres through the J . L. Dodson ditch':

That J . L. Dodson commenced the irrigation of his lands, more particularly des-

cribed hereinafter, through said ditch, in the year 1884, and within a reasonable time there -

after, the waters diverted through said ditch (and other ditches, as hereinafter set forth )

were applied to the irrigation of about one hundred (100) acres of his said lands ; that said

clatmaut also irrigates his said lands through the Gardner Side. Hill ditch, which is an ex-

tension or lateral from the said Gardner Mill Race ditch ; and with the waters diverted through

a certain ditch, known as the Daley ditch; that in the year 1908, thirty (50) acres were added

by said Dodson, to the area of his irrigated lands, under said ditchers .
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That S. A. Dougherty commenced the irrigation of his lands, more particularl y

hereinafter described, in the year 1881, and within a reasonable time, applied the water s

diverted through said Powers Company ditch, to the irrigation of one hundred and eighty tw o

(182) acres of his said lands; that in addition to these lands, said 8 . A. Dougherty is also

the owner of seven (7) aurae of land which has been irrigated continuously since 1874, with

the waters diverted into the Gardner Mill . Race ditch, and J . L. Dodson (or Gardner Bide Hill)

extension thereof ; that the interest of said claimant in said last named ditch, does no
t

appear.
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That the predecessor of the heirs of W . L. Miller, deceased, (or estate

of W. L . Miller) commented the irrigation of the lands belonging to said Estate, mor e

particularly described hereinafter, through said ditch, in the year 1890, ati ich time

said predecessor acquired an interest in said Powers Company ditch, id within a reason-

able time thereafter, applied the waters diverted through said ditch, to the irrigatio n

of about one hundred and forty-eight (148) acres of said lands, that the lands of sai d

estate, are also irrigated through that certain ditch known as the Bamberger ditch, and

three small lateral ditches tapping the Gardner Mill Race ditch, which said ditches wer e

conetructed•at different times ; that the irrigation of said lands, was commenced throug h

said Bamberger ditch, in the year 1889, and the waters diverted, applied to the irrigation

of ',about thirty eight (38) acres, within a reasonable timed that said lateral ditches

were constructed, tapping said Mill rate, one in the year 1885, one in the year 1871, an d

one in the year 1875; and through said first lateral ditch, about fifty (50) aorta wer e

That C . E. and A. B. Davis, having five hundred and eighty-one acres (581) unde r

said ditch, and having a one-seventh interest in said ditch, and their said land requiring

about one inch to the acre, are entitled to five hundred and eighty-one (581) inches t o

July 1st, according to their priorities. Laura L. Dodson, having a two-seventh interes t

and one hundred and forty (140) acres irrigated under said ditch, is entitled to on e

hundred and forty inches; but has the right to irrigate any, or all of her said lands, to th e

extent of two hundred and fourteen (214) acres through said ditch, or in connection to the water s

diverted through the Old Powers ditch and the J . L. Dodson ditch ; and having two hundred and

fourteen acres of land under all of said ditches, is entitled to a total quantity of two hundre d

and fourteen (214)inchea through said ditches to July lat . J. L. Dodson, having one hundred and

thirty(13O) acres, and one seventh interest, and rights of appropriation through the Gardner Mil l

Race ditch and the Daley ditch, ie entitled to one hundred and thirty (130)inohes to July let ,

and has a right to divert the whole of said appropriation, through said Powers Compal ditch ,

irrigated, within a reasonable time ; and through said second lateral, about twenty fiv e

(25) aoresiwere irrigated within a reasonable time; and through said last mentioned lateral,

the waters so diverted, were applied to the irrigation of about thirty-five (56) acres, withi n

a reasonable time ; that the right or interest of said Miller Estate, in said Gardner Mil l

race ditch, does not appear .

That W. N. Gardner, or his predecessor, commented the irrigation of his land s

through said Powers Company ditch, in the 1876, and within a reasonable time applied th e

water to the irrigation of thirty-seven (37) acres of his said lends ; and in 1896, added

to said irrigated area, to the extent of twenty (20) acres ; that said Gardner commenced

the irrigation of certain of his lands, in the year .1871, through that certain ditch,

known as the Hunaaker ditch, and within a reasonable time, applied the water', diverte d

through said ditch, to the irrigation of thirty (50) acres of his said lands, in additio n

to lands previously irrigated through other and different ditches .
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or to supplement his rights in said ditch through the Daley and Gardner ditches, 8 . A .

Dougherty has a one-seventh interest, and one hundred and eighty-two (182) sores of land ,

for which he is entitled to one hundred and eighty-two (182) inches through said ditch ,

and through the Gardner Mill Race ditch is entitled to seven inches for seven acres. The

Estate of W . L. Miller, deceased, has one hundred and forty-eight (148) acres, irrigated

through said ditch, and is entitled to one hundred and forty-eight inches therefor, until

July 1st. That said estate is entitled to one hundred and forty eight (148) inches through

the Bamberger and Gardner Mill Race ditches, until July 1st, aoommding to priority of said

right. W. N. Gardner having eighty seven (87) acres irrigated through the Putters Company

ditch, and partly through the Hunsaker ditch, is entitled to eighty-sewen(87) inches until

July 1st; having the right to divert all of his said appropriation through said Powers
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Company ditch, or to divert part of his said appropriation through the Hunsaker ditch, to

supplement the water diverted through the Powers Company ditch .

A. W . Perkins having forty-two and one-half (42*) acres is entitled to forty-tw® and one -

half (42) inches to July 1st, and thereafter to twenty-two (22) inches, through a:id ditch and

the Gardner ditch, or either of them, as of the year 1884 .

HDNSAKER DITCH:- That the Hunsaker ditch was constructed in the year 1871, and W . I .

Gardner is the owner thereof. That this ditch taps North Powder ata paint on the left Bank

of the South Fork, in the SEiNhi Section 32, Tp . 88. R. 58 E., W. h. The waters of this

ditchers used wholly by W . N. Gardner to supplement his rights of appropriation through th e

Powers Company ditch, The carrying capacity of said ditch, is/in excess of the quantity re-

quired by said Gardner for his land. - ;c

2=111.

BAMBERGER DITCH :- That this ditch wasconetructed in the year 1889, and that th e

Estate of W . L. Miller, deceased, is the owner thereof ; that it taps the south Fork of

North Powder river at a point on the left bank in the OhOh}, Section 28 Tp . 8 8. R. 58E . ,

W. M., and the waters diverted through the sane, are used for the irrigation of abou t

thirty eight (88) acres of the said Miller lands . That the carrying capacity of said ditch ,

is in excess of the quantity required for the irrigation of said lands, at the rate of one

inch per acre .

OM. PI E EA-

That the following ditches divert the waters'of Anthony Creek, to the lands o f

the respective claimants thereunder.
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CARNES COMPANY DITCH:- That the Carnes Company ditch, or Anthony Creek Company

ditch, was commenced in the year 1898, and construction thereof was completed on June 2nd ,

1902. That about twenty miles of ditch have been constructed . That said ditch was enlarged

in the year 1905, to carry sufficient water for the irrigation of the lands under said ditch,

That said ditch taps the right bank of Anthony Creek, diverting the water of both Forks o f

Anthony Creek, at a point in the Mini Seotion 15, Tp. 6 S. R. E7 E., W. M. That the maximus

carrying capacity of said ditch, is thirty (50) second feet, or twelve hundred (1200) inches,

and a total of two thousand (2000) acres, approximately, has been irrigated through sai d

ditch .

That George M . and Ed Carnes, are together the owners of a one-fourth interest ;

John Brant, of a one-fourth interest ; John Shaw of a one-fourth interest ; and W . J. and

Clara Welch of a one-fourth undivided interest in said ditch .

That of the lands at present irrigated through said ditch, belonging to W . J .

Welch, one hundred and twenty (120) acres thereof were reclaimed and irrigated within a

reasonable time after the completion of construction of said ditch ; and themining portion

of said irrigated lands, or about two hundred and sixty seven (267) acres, ware first irrigated

and within a reasonable tine, the water applied thereto, "subsequent to and commencing in the

year 1906.

That the lands of Clara M . Welch were first irrigated in the year 1905, and the

waters diverted through said ditch applied to the irrigation othereof within a reasonabl e

time thereafter .
re

That the lands of John Brant, George end .Edward Carnes, and John Shaw were/claime d

and irrigated within a reasonable time after the completion of/said ditch . The lands of said

The Board finds that George Y. Carnes, having a one-eighth interest, and on e

hundred and ninety and one-half (1901) acres, is entitled to one hundred and sixty (160) inches .
four

That Edward A . Carnes having a one-eighth interest, and one hundred and forty/acres, is entitled

to one hundred and forty (140) inches. John Brant, having a one-fourth interest, and four

hundred and ninety-nine and one-half (4991) acres is entitled to three hundred (500) inches .

John Shaw, having a one-fourth interest, and nix hundred and forty-one and one-half (6411) acres ,

is entitled to three hundred (500) inches . W. J. Welch and Clara M. Welch, having together

five hundred and forty-two (542) acres, and one-fourth interest, are entitled to three hundre d

(500) inches, of which W . J. Welch, with three hundred and eighty-seven (387) acres, is

entitled to two hundred and eleven inches, and Clara M . Welch, with one hundred and fifty-

five (155) acres, is entitled to eighty-nine inches . After July lot, some of these claimants

are entitled to exceed the rate of one-half miner's inch per acre .
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the order of determination .
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TUCKER FLAT DITCH :- That the Tucker Flat, or Hutchinson Ditch, was commence d

in the year 1877, but that the same was-not completed, or the water applied to the irrigatio n

of the lands under said ditch, until the year 1885 ; that J . H. Hutchinson is the owner of a

nine-tenths interest in said ditch, and one Elmer Shipp is the owner of a one-tenth interest

therein ; that about the year 1885 said J . H. Hutchinson commenced the irrigation of his laths ,

susceptible of irrigation from said ditch, and more particularly described hereinafter, an d

within a reasonable time thereafter, applied the waters so diverted through said ditch, to the

irrigation of about ninety-seven (97) acres of said lands ; that the predecessor of Elmer Shipp

commenced the irrigation of his lands, more particularly described hereinafter, with the waters

diverted through said ditch, in the year 1908, and within a reasonable time applied the waters

so diverted through . said ditch to the irrigation of about thirty-eight (38) acres of said lands ;

that said lands, or portions thereof, of the'said Shipp were, commencing about the year 1878 ,

irrigated with the waters of Pilcher Creek, a tributary of North Powder River, diverted through

the Pilcher Ditch, tapping said creek ; and that the waters of Anthony Creek were first applied

thereto in the year 1908, as above set forth .

That the Tucker Flat Ditch taps the North Bank of Anthony Creek at a point just

below the head of the Carnes Company Ditch, in the SEE NWT, Section 15, Tp . .6 S. R. 57 E. W. M . ,

and has a maximum carrying capacity of six and seventy-nine hundredths (6 .79) second-feet, or

two hundred and seventy-two (272) inches ; that a total of one hundred and thirty five (155 )

acres of land is irrigated through this ditch, and J . H. Hutchinson, with ninety seven (97 )

acres, is entitled to ninety-seven (97) inches, and Elmer Shipp with thirty-eight (58) acres ,

is entitled to forty inches, to July 1st, and thereafter at the rate of one-half inch to th e

acre.

RLI .

COUGHANOUR DITCH:- That the Coughanour Ditch was commenced about the year 1880 ,

and was completed about the year 1885, and the waters of Anthony Creek thereafter diverted

through said ditch, and within a reasonable time, applied to the irrigation of about eight

hundred (800) acres of the lands of William A . Coughanour; that said Coughanour is the owner

of said ditch ; that commencing about the year 1900, said Coughanour commenced a gradual in -

crease of the irrigated area of his said lands, and within a reasonable time thereafter ,

added about three hundred and forty-eight (548)acres to the area previously irrigated ; that

the rights of said Coughanour, as against the rights claimed by the North Powder Milling and

Mercanti]sCompany, as the same were adjudicated and determined in that certain suit in the

Circuit Court of Union County, wherein said Company was plaintiff and said Coughenma wa s

defendant, are more fully set forth in the finding herein relative to said North Powder

Milling and Mercantile Company Ditch .
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This ditch tape the right bank of Anthony Creek at a point in the S> E}, Section

18, Tp. 8 S. R. 58 E . W. M., and has a maximum carrying capacity of eighteen (18) second feet ,

or seven hundred and twenty {720) inches ; a total acreage of about eleven hundred and fifty

(1150) is irrigated under this ditch, and the Board finds that said William A . Coughanour i s

entitled to seven hundred and twenty (720) inches for the irrigation of his said lands, unti l

July let, and thereafter to five hundred and seventy-four (574) inches, according to th e

priority of his right .

%LII .

PILCHER-EVANS-FILAiN3 DITCH :- The Pilcher-Evans-Filkins Ditch, or Pilcher and Evans Ditch ,

was commenced on. May 16, 1890, and completed in the year 1895 . Said ditch taps the right

bank of Anthony Creek at a point in the 61W} NE}, Section 18, Tp . 88. R. 58 B. W. M., and

has a maximum carrying capacity of five and eighty-mine hundredths (6.89) second feet, or two

hundred and thirty-aim (256) miner's inches .

That James A. Pilcher, C. C. Garwood, and Juliette Evans Ten Brood:, are each

the owners of an undivided one-third interest in said ditch .

That the predecessors of the claimant, Ten-Broech, commenced the irrigation of

thirty (50) acres of her land, more particularly described hereinafter, through the Tucker

Flat and Coughanour Ditches, but had no interest in said ditches ; that the said Pilcher-Mvans-

Filkins Ditch was completed in the year 1893, and thereafter said lands were irrigated throug h

said ditch ; and commencing with the completion of said ditch, and within a reasonable time ,

the water diverted through the same was applied to the irrigation of seventy (70) acres of

her said lands, including said lands previously irrigated throuph said Tucker Flat and

Coughanour Ditches; and in the year 1904, seventeen (17) acres were added to the area of

lands irrigated through said ditch by said claimant, or her predecessor.

That James A. Pilcher commenced the irrigation of his lands under said ditch ,

upon the completion of the same, and within a reasonable time, applied the waters diverte d

through said ditch to the irrigation of thirty-three (53) acres, more particularly describe d

hereinafter.

That C. C. Garwood commenced the irrigation of his lands, more particularl y

described hereinafter, in the year 1895, upon the completion of said ditch, and thereafte r

and within a reasonable time applied the water so diverted to the irrigation of thirty-fou r

(54) acres of his said lands .

That one Thomas H. Parker appears to have some right or interest in said ditch ,

the nature of which does not appear from the proofs herein, and has irrigated about seven (7 )

acres of his lands through the same, since the year 1905 .

Juliette Evans Ten-Broeck, having eighty-seven (87) acres, a one-third interest ,

and requiring one inch to the more, is entitled to eighty seven inches to July 1st, an d

NnRT[I unwnva unnrcrt~n co



thereafter to forty four inches . James A. Pilcher, having thirty-three (55) aores, i s

entitled to one second foot to supply the required head, when needed by him, to July lot ,

and thereafter to seventeen inches . C . C . Garwood, having a one-third interest, and thirt y

four (34) acres, requires one second foot, or forty inches, to supply the required heed, ' to

July 1st, and thereafter is entitled to seventeen inches . Thomas H . Parker, .having seven

(7) acres, but his interest not appearing., is entitled to fourteen inches of water to July

1st to supply a sufficient head, and thereafter is entitled to five inches .

ELIII .

ANTHONY DITCH:- The Anthony Ditch was constructed in the year 1871, tapping .

Anthony Creek at a point on the right bank, in the Mini, Section 18, Tp. 6 S. R. 58 E . W .M .

That said ditch has a ' maximum carrying capacity of seven and six-tenths (7 .8) second feet, or

three hundred and four (304) miner's inches .

That William Anthony,: and the heirs of Sarah Anthony, deceased, are together

the owners of an undivided one-half interest in said ditch, and one Lewis Klinefelter of a n

of an undivided one-half interest therein .

That the lands now owned by said William Anthony, as more particularly described ,

hereinafter, were irrigated, and the water applied thereto in the year 1871 .

That the lands of the said Sarah Anthony Estate were irrigated and the wate r

applied thereto in the year 1871 .

That Lewis Klinefelter acquired an interest in said ditch, and aomw ced the

irrigation of his lands, more particularly described hereinafter, in the year 1885, and .

within a reasonable time applied the waters ma diverted to the irrigation of about forty -

three (43) acres of said land.

	

'

That one Thomas H. Parker has irrigated six and one-half (8}) acres of hie lands

through said ditch, since the year 1871 ; but that said Parker has no interest in said ditch,

and his use thereof has been by permission of the owners thereof.

That a total of ninety and ane-half (8G1) acres are irrigated from this ditch

at the present time . That said ditch has apparently been enlarged since the commencemen t.

	

.

of this proceedipg. The lands of the glaimantsrequire one inch to the acre, but owing t o

the 'small areas irrigated, W. M. Anthony, with ten acres-, is entitled to forty inches durin g

the month of July, to supply the required head, and the Notate of Sarah Anthony, deceased ,
4

with thirty-one (31) acres, in entitled to forty (40) inches for the use purpose. Lewis

Klinefelter, having forty-three (45) acres4s .entitled to forty three 140 inches. Thomas

H . Parker, having six and onedalf acres, requires fourteen inches to supply the require d

head .

BLIW.

PILCHER DRYBORODGH DITCH :- The Pilcher-Dryborough ditch 9iiworts the waters
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of-Anthony Creek at a point on the right bank, in the NE} NW*, Section 20 Tp. 6 S . It.

38 E. W. M. It has a maximum carrying capacity of eight and twenty-two hundredths (8 .22 )

second-feet, or three hundred and twenty-nine (529) miner's inches . The ditch was eon-

structed in the year 1870, by the predecessors in interest, of James A . Piloher, tapping

Anthony Creek and diverting the waters of said stream down upon the lands of said Pilcher ;

that within a reasonable time after the construction of said ditch, forty (40) acres of

the lands of said Pilcher were reclaimed and irrigated with the waters so diverted; and
and one half

commencing in 1884, sixty-one/(81k) acres were added thereto, within a reasonable tins ;

that said James A . Pilcher is the owner of a two-thirds interest in said ditch, and on e

A. K . Dryborough of a one-third interest therein ; that said Dryborough, or his predeoessor ,

acquired an interest in said ditch in the year 1872, and thereafter, and within a reasonable
eight

time, applied the waters diverted through said ditch td' the irrigation of fifty and one-half

(58k) acres of his said lands; the lands of said claimants being more particularly describe d

hereinafter .

James A. Pilcher, having one hundred and one and one-half (loll) acres, re-

quiring about one inch to the acre, is entitled to one hundred and one and one-half (101* )

inches to July 1st, and thereafter to fifty-one (51) inches. A. K. Dryborough, having'fifty-

eight and one-half (58i) acres, and one-third interest, is entitled to fifty-eight and one-

half (58i) inches to July lot, and thereafter to thirty inches .

The following ditches tap North Powder River below the month of Anthony Creek:

%LV .

DALEY DITCH :- The Daley ditch diverts the waters of Horth Powder River at a

point an the right bank in the NW*SWW'Section 27, Tp . 6 8. R. 5E} E. W. M. The Daley Ditch

has a maximum carrying capacity of approximately eighteen (18) second feet, or seven hundre d

and twenty (720) miner's inches . The carrying capacity of said ditch is sufficient to

supply three (3) miner's inches per acre for the lands irrigated, but the lands of the sai d

claimants do not require to exceed the rate of one inch per acre .

That the ditch was constructed in about the year 1869 ; that J. L. Dodson

owns a one-tenth interest ; J . H . Hutchinson, a one-fourth interest ; J. O. Filcher a two-

fifths interest; and John Powers a one-fourth interest in said ditch; .that J . L. Dodson

commenced the irrigation of his lands through said ditch in the year 1884, and his right s

are more fully set forth in the finding herein relative to the Powers Company ditch ; that

J . H . Hutchinson, or his predecessor, commenced the irrigation of his lands under said ditch,

more particularly described hereinafter, in the year 1872, and within a reasonable tine there -

after, .fifty-six and one-half (56k) acres of his lands were reclaimed and irrigated with the

waters diverted through said ditch ; that J. O . Filcher commenced the irrigation of his lands ,

more particularly described hereinafter, with the waters diverted through said ditch, in th e
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year 1869, and within a reasonable time, the eaters so diverted were applied to the irrigation

of seventy-form (74) acres of his said lands; that the predecessors in interest of John Power s

commenced the irrigation of his lands, more particularly described hereinafter, with the waters

diverted through said ditch, in the year 1870, and within a reasonable time applied the water s

diverted to the irrigation of eighty two and one-half (821) acres .

The Board finds that J . L. Dodson, having one hundred and thirty (150) acres,

which are irrigated through the Daley, Powers Company and Gardner Mill Race ditches, is entitle d

to one hundred and thirty (180) inches through said ditches, for his land . The carrying capacity

of all of said ditches being sufficient, said Dodson is not limited to any particular quantity

through any of said ditches, but his total appropriation through said ditches, which he is en-

titled to divert, does not exceed one hundred and thirty (150) inches, to July lst,and thereafte r

sixty-five (65) inches . J. H. Hutchinson, having fifty-aix and one-half (661) acres, is entitle d

to fifty-six and one-half (561) inches through said ditch to July 1st, and thereafter to twenty -

nine (29) inches. J. O. Pilcher having ;seventy-four (74) acres, is entitled to seventy-four (74)

inches to July 1st, and thereafter to thirty-seven (37) inches . John Powers, having eighty-two

and one-half (821) acres, is entitled to eighty-two and one-half (821) inches to July 1st, an d

thereafter to forty-two (42) inches .

7CLVI .

DAVIS-DALTON DITCH : - The Davis-Dalton ditch, or Davis Hutchinson Ditch divert s

the wetera of North Powder River from the left bank in the HHk 8E} Section 54, Tp . 8 S. R. 58 B .

W . M. The maximum carrying capacity of maid ditch does not exceed ten (10) second feet, or fou r

hundred (400) miner's inches . That said ditch was constructed ,in the year 1874, down to an d

upon the land of J . S. Davis, and was, in the year 1886, enlarged and extended down to and upo n

lands now owned by James Dalton, by the predecessor in interest of 'said Dalton . That James

Dalton is now the owner of a two-thirds interest, and said J . S. Davis of a one-third interes t

in said ditch .

That James Dalton irrigates two hundred and eight (208) acres through th e

Davis-Dalton Ditch, and is entitled therefore, to two hundred and eight (208) inches to July 1st,

and thereafter to one hundred and four (104) miner's inches . J . B. Davis has irrigated eighty-

four (84) acres through said ditch, and is entit1gd therefore, to eighty--four (84) inches to

July 1st, and thereafter to forty-two (42) inches .

That James Daltons predecessor commenced the irrigation of his land in th e

year 1888, and reclaimed the same within a reasonable time. J. S . ' Davis commenced the irrigation

of his said land in the year .1874, and reclaimed the same within a reasonable time . That James

Dalton is also the owner of interests in the Kelsey-Wilson and Smith-McPhee and Tanner ditches .

J . S . Davis; is also the owner of interests in the Davis-Kelsey Ditch . The rights of said claim-

ants through said ditches are more particularly net forth in the findings relative thereto .
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%LVII .

OLD POWERS DITCH:- The Old Powers Ditch taps .the left bank of North Powder

River at a point in the SRI NE}, Section 54, Tp . 8 S . R. 88 E. W. Y. Said ditch was oon-

etructed in the year 1865 by the predecessor of Laura L . Dodson, and said Laura L. Dodson is

now the owner thereof . About fifty-three (53) acres of land has been reclaimed and irrigated 36 4
under said ditch, for which said claimant is entitled to fifty-three (53) inches to July 1st ,

and thereafter to twenty-seven inches .

SLVIII .

Davis-Kelsey Ditch: - That the Davis-Kelsey Ditch taps the right bank of

North Powder River at a point in the SW$NFD Section 35, Tp . 6 8. R. 58 E. W. U., and was

constructed in the year 1887, and that J . S. Davis, Grant Dalton, W . L. Goff, Will F. Hutchinson ,

L . S. Kelsey, Chris Peterson and J . B. Wilson are the owners thereof; that said ditch, a s

originally constructed, was three (3) feet in width, and owned by J . S. Davis, J. B. ",bons

L. S. Kelsey, Grant Dalton and Will F . Hutchinson, prior to the enlargement thereof ; that in

the year 1889 said ditch was enlarged three feet in the width of said ditch; that the present

interests of the present owners of'said ditch, as at present constructed, insofar as can he .

determined from the proof herein, are : J . S . Davis, ofle-fqurth; Grant Dalton, one-ninth; W. L.

Goff, one eighteenth; Will F. Hutchinson, one twelfth; L. S. Belsey, five thirty-sixths ; J. B.

Wilson, five-eighteenths, and Chris Peterson, one-twelfth interest ; that the rights of appro-

priation of J . S . Davis were initiated through this ditch in the year 1887, and within i reason -

able time thereafter, the waters diverted through said ditch were applied to the irrigation of

two hundred and twenty-three (225) acres of his said lands as above set forth ; that Grant

Dalton irrigates approximately one hundred and sixty(160) acres of his lands, more particularly

described hereinafter, through said Davie-Kelsey Ditch; that about eighty (80) acres were.

irrigated, commencing about the year 1887, within a reasonable time ; that about the year 1897 ;

upon the enlargement of said ditch, about eighty (80) acres in addition to lands previously

irrigated, were reclaimed and irrigated, within a reasonable time; that in addition to said

lands, said claii.nt.also irrigates about thirty-six (56) acres of land through that certai n

ditch known as the F11is Ditch, the irrigation of which lands was commenced in the year 1904,

and completed within a reasonable time thereafter ; that the predecessors of W . L . Goff commenced

the irrigation of their lands through the said ditch in the year 1897, and within a reasonable

time applied the waters diverted to the irrigation of about thirty-two (52) sores thereof; that

said Goff also irrigates portions of his said lands through those certain ditches known as the

Pearson Ditch and the Ellis Ditch; said lands being more particularly described hereinafter;

that said Goff commenced the irrigation of his said lands through said Pearson Ditch in the

year 1893, and applied the water diverted through the game, within a reasonable time, to th e

irrigation of thirty-five (35) acre's ; and commenced the irrigation of his Amid lands through

the 1O1ie Ditch in the year 1903, and applied the waters diverted through the game to the

se'
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irrigation of thirty-three (88) acres of his said lands ; that L. S. Kelsey commenced th e

irrigation of certain of his lands through said ditch in the year 1887, and within a

reasonable time applied the waters so diverted to the irrigation of about eighty (80) acres ;

and increased the irrigated area of his said lands in the year 1902, to the extent of forty-

two (42) acres, irrigated through and under said ditch ; that Chris . Peterson commenced the

irrigation of his lands in the year 1889, through said Davis-Kelsey ditch, and has reclaime d

and irrigated under said ditches, thirty (80) acre's, as of the year 1889, two hundred an d

ninety-three (298) acres as of the year 1898, and ninety-one and one-half (913) acres a s

of the year 1904, by appropriations through said ditches initiated in said year's, an d

application to the said lands of said claimant, within a reasonable time thereafter; that

J . B. Wilson commenced the irrigation of his lands in the year 1889, with the waters diverte d

through said ditch, and reclaimed and irrigated within a reasonable time about three hundre d

and ninety (890) acres thereof ; that W. F. Hutchinson commenced the irrigation of his sai d

lands through said ditch, in the year 1896, and within a reasonable time thereafter, re-

claimed and irrigated one hundred and forty-two and one-half (142#) acres thereof ; that the

lands of said claimants are more particularly described in the order of determination hereib. 53 5

J. S. Davis, having two hundred and twenty-three (228) acres, is entitle d

to two hundred and twenty-three (228) inches to July lot, and thereafter to one hundred and

twelve (112) inches . Grant Dalton, having one hundred and sixty (180) acres, is entitle d

to one hundred and 'sixty (160) inches to July 1st, and thereafter to eighty (80) inches .

W. L. Goff, having thirty-two (32) acres, is entitled to forty (40) inches until July .lst,

no as to give the required head, and thereafter is entitled to sixteen (18) inches . Will

F. Hutchinson, having one hundred and forty-two and one-half (1421) acres, is entitled to

one hundred and forty-two and one-half (1421) inches until July 1st, and thereafter to seventy-

two inches . L. S. Kelsey, having one hundred and twenty-two (122) acres, is entitled to one

hundred and twenty-two (122) inches . Chris. Peterson, having four hundred and fifteen and

one-half (4150 acres, which are irrigated through the Davie-Kelsey Ditch and the Elli s

Ditch, is entitled to four hundred and fifteen and one-half (418}) inches through sai d

ditches, according to his priorities ; of which quantity said Peterson is entitled to diver t

not to exceed two hundred and fifty inches through said Davis-Kelsey Ditch, and the balance

of his appropriation through the Ellie Ditch, or may divert all or any part of his appro-

priation through said Ellis Ditch, the carrying capacity of which is sufficient therefor .

The right of said Peterson to divert water through either ditch, -

depends upon the priority of his respective appropriation . J. B . Wilson, having three

hundred and ninety (390) acres, is entitled to three hundred and ninety (890) inches until

July 1st, and thereafter to one hundred and ninety-five (198) inches' .

The above quantities of water confirmed to the respective claimants ar e

determined by the Board in accordance with the quantities required by 'said claimants fair



their lands, the proportionate interests of said claimants in said ditch, their rights in other

ditches for the same land, and the maximum carrying capacity of said Davis-Kelsey Ditch, whic h

the Board finds does not exceed thirty-three (55) second feet, or thirteen hundred and twent y

(1320) miner's inches .

KLIX .

kLLIS DITCHa- That the Ellis Ditch diverts the waters of North River from a

point on the right bank, in the NW} SP Section 56, Tp . 8 S. R. 58 E. W. M. The board

finds that this ditch has a maximum carrying capacity of not to exceed sevenir-five (75 )

second feet, or threethousand (5000) miners inches .

The Ellis Ditch was constructed in the year 1879, down to and upon the land s

of L . S. Kelsey. The present owners of said ditch are L . S. Kelsey, Chris . Peterson, Grant

Dalton, Mrs . Allie Dalton, W. L. Goff, W . R. Mitchinson, and Albert Hutohinsan .

Said ditch, as originally constructed, was four feet in width, and was enlarged

to increase the carrying capacity thereof, in the year 1882, and again in the year 1904 an d

1905; and as enlarged in the year 1904, had a width in excess of eight (8) feet, and has a

present width of about ten (10) feet .

Theieepective interests of the owners of said ditch therein, appear to b e

impossible of determination in this proceeding, from the proofs and testimony taken .

That L . S. Kelsey commenced the irrigation of his land under said ditch in

the year 1880, and within a reasonable time, diverted through said ditch the waters o f

said stream, and applied the same to the irrigation of sixty-two and one-half (62i) acres ]

and is entitled to a right for the irrigation of sixty-two and . one-half (82}) acres as of

the year 1879 .

In the year 1905, said Kelsey commenced the construction of an extension of

said Ellis Ditch, for the irrigation of about twelve hundred (1200) acres of land owned

by said Kelsey. That it was the intention of said Kelsey to use the surplus waters of

said North Powder River for the irrigation of said land through said ditch. Subsequent

to the year 1905, said Kelsey constructed about thirty miles of ditch, including laterals ,

and that said main ditch so constructed is about eighteen miles long . In order to con-

struct said ditch, said Kelsey had to secure rights of way therefor over the lands of

about ten owners of land, whose tracts of land are situated between the head of said

ditch and the lands to be irrigated therefrom. During the years 1908-1907-1908 and 1909 ,

said Kelsey endeavored to secure rights of way for said ditch, but being unable to secure

the same, was prevented by those over whose land said ditch was to be built from proceed-

ing with the construction thereof. In 1905,said Kelsey diligently proceeded with the

construction of said ditch, repairing and enlarging the head of the Ellis Ditch, an d

constructing a considerable portion of said ditch . Commencing in the year 1910, and

the year 1911, said Kelsey completed said ditch down to said lands, and commenced the
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irrigation of said lands in the spring of 1911. Prior to the completion of sai d

ditch, a considerable area of land had been broken up, and at the present tine, over

eight hundred (800) acres are practically ready for cultivation . Without said water,

said lands are of little value for agricultural purposes . That said Kelsey has also

constructed a ditch, tapping the North Powder River at a point on the right bank, in

the SWg SE4 Section 22, Tp. 6 S. R. 59 E . W. M., which ditch tweezes and receives

considerable water from the North Powder Milling and Mercantile Company's tail race ,

and is being constructed under application No . 1779, filed in the office of the State

Engineer, to irrigate portions of said lands, to be irrigated under said Ellis Ditch .

The said extension of said F»is Ditch is known as the Sunny Slope Ditch, and sai d

Kelsey intends to irrigate about seven hundred and twenty (720) acres under said ditch .

The cost of construction of said ditch, preparation of said land for irrigation, and

construction of laterals, was about 410,000.00 . Taking into consi4aration the larg e

area of land, the difficulties encountered in securing the rights of way, the length

of the ditch and the lateral ditches, and the size thereof, the Board is of the opinion

that due diligence was exercised by said Kelsey, and that he is entitled to complet e

his said appropriation through said F11is Ditch. That said appropriation should b e

completed, and water completely applied, during the irrigation season of 1914, en d

thereafter, proof should be taken by the Superintendent of Water Division No . .2, as

water
to the completion of said appropriation, and a/right certificate issued thereafter

to 'said Kelsey, confirming his said appropriation to the extent that water has bee n

actually applied to a beneficial use during said irrigation season of 1914 . That on

account of the late right, and the short irrigation season, It in not probable that

said Kelsey will receive, or be'entitled to any water for the irrigation of said land s

• after July 1st, and accordingly the Board finds that he requires one inch to the acre

up to July 1st of each year, for the lands to which water shall have been applied by the

irrigation season, 1914.

That the lands of Chris, Peterson are irrigated through the Ellis ditch '

and through the Davis-Kelsey Ditch,and his rights are set forth in the finding re-

lative to said Kelsey-Davis Ditch .

That Grant Dalton and Mrs. Allie Dalton commenced the irrigation of their

respective tracts of land, under said ditch, in the year 1904, after the second en-

largement thereof ; and said Grant Dalton irrigates about thirty-five and one-hal f

i
(35i) acres under said ditch, reclaimed and irrigated within a reasonable tine after suc h

enlargement; that of the lands of Mrs. Allia Dalton, about thirty-six (58) acres .thereof

were reclaimed and irrigated within a reasonable time after said second enlargement in

1904 .

That R. L. Goff began the irrigation of his lands through said ditch in

the year 1904, after said second enlargement, •and applied the waters diverted to the



irrigation of thirty-three (38) acres, within a reasonable time thereafter .

That W. R. Hutchinson commenced the irrigation of his land'', under said

ditch, with the waters diverted through the same, in the year 1882, and within a reason-

able time applied the waters so diverted to the irrigation of one hundred and five and

one-half (1051) acres of said lands .

That Albert Hutchinson commend the irrigation of his lands with the water s

.diverted through said ditch, in the year 1882, and within a reasonable time, applied the

waters so diverted to the irrigation of one hundred and forty (140) acres of his sai d

lands; the lands of said claimant being more particularly described hereinafter; that

the :Lands of said claimant, situated in the SE SW ; section 52, Tp. 6 8 . R. 59 E. W. S . ,

have been irrigated through that certain ditch known as the Wilson-Kelsey Ditch, but tha t

claimant has no interest or right in said ditch, and his use of the water flowing in the

n,n rw~
same has been by permission of the owners thereof; that in the year 1898 said claimant
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added to the area irrigated through said Ellis Ditch, to the extent of forty-one and one-
v

half (41i) acres; that the lands of said claimant irrigated through said Kelsey-Wilson

Ditch were first irrigated in the year 1898.

That the lands of the claimants irrigated through this ditch required one

inch to the acre until July 1st, and thereafter, one-half inch; but that to furnish the

required head, Allie Dalton, Grant Dalton and W . L. Goff are each entitled to one second

foot, or forty (40) miner's inches to July 1st of each year .

L .

KELSEY-WILSON DITCRs- That the Kelsey-Wilson Ditch taps North Powder River

at a point on the left bank in the SEe SWa, Section 56, Tp . 6 S. R. 58 E. W. M .

That said ditch was constructed about the year 1888 by one L . S. Kelsey,

claimant herein, and one J . D . Wilson and eon, and another; that as originally constructed

said ditch was what is termed a "four foot" ditch, that is, four feet in width ; that in the

year 1888, under and by virtue of an agreement between the then owners of said ditch, and

one James York, J . D. McPhee, and P . L. Smith, claimants herein, and one William Tanner,

an enlargement of said ditch was made, which is presumed to have been to double its original

capacity; that in that certain suit in the Circuit Court of the State of Oregon, for Baker

County, wherein J . D. McPhee and others were plaintiffs, and L. S. Kelsey was defendant, a

decree was entered in the year 1906, in Circuit Court Journal "YM at Page 821, upon mandat e

from the Supreme Court of the State of Oregon, wherein it was determined by the Cqurt that

in said enlargement of said ditch, the hams was probably enlarged to double its forme r

capacity, from the head thereof down to the point known as the "Wilson Tap" ; that said L . S .

Kelsey was the owner of a four-foot interest in said ditch, as originally constructed ; that

said James Dalton was the owner of the Tanner and McPhee interests in the enlargement o f

said ditch; that said P . L . Smith still retains his interest ; and that one George Neill ha d

NnRTW PnWn!R - canna IED - an



succeeded to the interest of said Kelsey in said enlargement ( said Kelsey having succeede d

to the interest of said York in the same) ; that in that certain suit in the Circuit Court of

the State of Oregon for Baker County, wherein Sam and W . A . Carnes were plaintiffs, and Jame s

Dalton was defendant, upon appeal to the Supreme Court of the State of Oregon, on the 8th day

of December, 1910, it was found and determined that Sam Carnes and W. A. Carnes, appelantS '

therein, were the owners and in possession of the SW} SW,}, Section 52, Tp. 8 S . It . 38 E . W. M . ,

and the Ni of the NW4 7 Section 5, and ton (10) acres situated in the NW} a}, Section 5, ad-

joining same, all in Tp . 7 S . R. 39 E . W. M., containing one hundred and twenty (120) acres

of agricultural lands, of which ninety (90) acres were in orchard, grain and other cultivated

crops; that James Dalton, respondent therein, was the owner of the W} of Section 5, EE NE},

and Si NE$ of Section 4; SFS SEi of Section 10 ; the *NE} of Section 2,and NW} Section 10,

all in Tp. 7 S. R. 39 E. W. M., in Baker County, Oregon, of which lands, two hundred (200)

acres were in alfalfa and other crops, and the balance of said lands being used for pasturing

live stock, and for the production of grain, hay and orchardand garden crops.

That about the year 1888, the predecessors timid appellants made an appro-

priation of the waters of North Powder River through said Kelsey-Wilson Ditch; and that in

the year 1888, under an agreement entered into between one Kelsey, a co-owner of said ditch ,

the said ditch was enlarged by the respondent, Dalton, and his co-owners, without the con-

sent er an agreement of the appellants or their predecessors In interest, and became what is

known as an eight-foot ditch, and that a further appropriation of the waters of North Powder

River was made through said ditch, in the year 1888 .
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That in said decree it was determined that as against respondent, James

Dalton, said appellants Sam and W. R. Cranes, were entitled to the right tote first us e

of the waters flowing in said ditch, not exceeding one-eighth of the carrying capacity

thereof; and said Dalton was decreed to be entitled to the use of said ditch and the water s

flowing therein, when not in use by said appellants, or to an amount in excess of the amoun t

required by the prior rights of said appellants, the respective amounts to which said partie s

were entitled to be measured as provided in said decree .

That from said decrees, and the proofs of claimants herein, it appear s

impossible to the Board, without further evidence, to determine the respective interests of

the claimants diverting water through said ditch .

That the rights of said L . S . Kelsey and Sam and W. R . Carnes were initiate d

by the construction of said ditch in the year 1888 ; and that the rights of said James Dalton

and P. L. Smith, by the enlargement of said ditch in theyear 1888; and that the rights of

appropriation of said George W . Neill commenced with the first irrigation of his lands in

the year 1901 .

That the predecessors of said Sam and W . It . Carnes reclaimed and irrigated with

the waters diverted through said ditch, about one hundred aid nineteen (118) acres of their 'said

lands, within a reasonable time after the initiation of their said rights of appropriation .



That L. S . Kelsey has applied the waters diverted into and through said ditch to the
said

irrigation of approximately five hundred and four (504) acres of his/lands, more par-

ticularly described hereinafter, and that the irrigation of said lands was complete d

within a reasonable time after the construction of said ditch .

That James Dalton and P . L. Smith initiated rights of appropriation through

said ditch, for the irrigation of their lands, by the enlargement of said ditch in th e

year 1888, and that said Dalton has reclaimed and irrigated with the waters of said ditch ,

diverted from North Powder River, about one hundred and seventy-two (172) acres, to which

the water was applied within a reasonable time after such enlargement ; and that said P . L .

Smith, within a reasonable time after such enlargement, reclaimed and irrigated with th e

waters diverted through said ditch, about eighty (80) acres of his lands, more particularly

hereinafter described .

That the claimnnt George W. Neill, is the owner of a one-eighth interest in

said Kelsey-Wilson Ditch, as enlarged, and it appears that said Neill succeeded to the in-

terest of one York, in the enlargement made by said claimants, by purchase of an interest

in said ditch in the year 1901, from said Kelsey, who had succeeded to said interest of sai d

York; that in said year 1901, said Neill purchased of said Kelsey a one-foot interest in said

ditch, but it does not appear that said Neill acquired or succeeded to any of the rights of

appropriation of said Kelsey through said ditch, or that Kelsey'a predeoessor,= York, ever

initiated or perfected rights of appropriation through said ditch ; that in fact, said York,

at the time of said enlargement, had no lands susceptible of irrigation from said ditch ; and

it is therefore, found and determined that said Neill'e rights of appropriation were initiated

by the purchase of an interest in said ditch in the year 1901, and the . irrigation of his said

lands, to the extent of one hundred and ninety-two (192) acres, within a reasonable time

thereafter that his rights of appropriation and diversion of water into said ditch, and of

use of the waters in said ditch, appear subsequent in point of time to the rights of said

co-owners .

That the waters in said ditch ahould•be distributed by the water master of th e

district in which said ditch is situated, in accordance with said decree of said Circuit

Court, and the findings herein aet forth and order of determination herein, and decree entere d

in this proceeding, as far as possible .

That James Dalton and P . L . Smith, having been decreed to be the owners of

certain waters referred to in the decree above mentioned in said suit of McPhee et al . vs .

Kelsey et al., as the Hutchinson Slough waters, are found and determined to be the owner s

of the acme and entitled to the use thereat, to supplement their rights of appropriation of the

waters of North Powder River, in proportion to their respective interests in said Kelaey-

Wilson Ditch,
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That one J . B. Luster, at the time of the original hearing, filed a state-

ment and proof of claim herein, claiming the right to a six-inch enlargement, or interest

in said Kelsey-Wilson Ditch, acquired in the year 1902; that said Luster appears to have



used the waters in said ditch since said year 1902, for the irrigation of his lands ,

but that at said time, said claimant had no interest in said ditch; that James Dalto n

and P . L . Smith filed a statement of contest as against the rights of said Dieter ,

through said ditch, and it was stipulated and agreed upon the hearing thereof, tha t

said contest should be dismissed, upon the understanding and agreement that the ase

of said ditch by said Luster should be granted to said contestee upon condition that

he enlarge said ditch one and one-half feet from a point near the southeast corner o f

the northeast quarter of Section 5, Tp. 7 S. 39 E. W. M., to a point on said ditch be-

tween the lands owned by said Dalton and those lands owned by said Luster ; that wheneve r

it becomes necessary for the purpose of carrying sufficient water for the use of said

contestee, Luster, through said ditch, to enlarge the same to North Powder River, he

would enlarge the same to the extent and in the manner stipulated by Dougherty Brothers ,

in a certain contract entered into between said James Dalton and others, with said

Dougherty Brothers and others, on October 10th, 1900, which is recorded in Volume 42, at

page 193, Records of Deeds of Baker County,Oregon; and based upon said stipulation an d

proof, it is found and determined that said Luster has a right of appropriation throug h

said ditch, as of the year 1902, for the irrigation of thirty-seven (57) acres of his

said lands, reclaimed and irrigated within a reasonable time after the first application

of water to the same in the year 19021 ; said right being subordinate in point of time t o

the rights of each and all of the owners of said ditch, as above set forth .

That B. P. Doherty is claiming an interest in said ditch by virtue of a

three-inch enlargement made in the year 1903, and since said year, it appears that

within a reasonable time, said B . P . Doherty applied the water diverted through said

ditch to the irrigation of thirty-eight and one-half (38D a'ores of his lands, more

particularly described in the order of determination herein .

That said Kelsey-Wilson Ditch has a maximum carrying capacity of twenty-

nine (29) second feet, or ehran hundred and sixty (1160) inches, and is of sufficient

capacity to supply approximately one inch to the acre for all the lands irrigated under

said ditch .

Sam and W. R. Carnes, having one hundred and nineteen acres, areentitlsd

to one one hundred and nineteen (119) inches until July lot of each year, and thereafter

to sixty (60) inches . L . S. Kelsey, having five hundred . and four (604) acres, is en-

titled to five hundred and four (604) inches until July 1st, and thereafter to tw o

hundred and fifty-two inches. James Dalton, having one hundred and seventy-two and

one-half (172i)acres, is entitled to one hundred and seventy two and one-half inche s

until July 1st of each year, and thereafter to eighty seven (87) inches . P . L. Smith ,

having eighty acres (80) is entitled to eighty (80) inches until July lot, and there-

after to forty (40) inches. George W. Neill, having one hundred and ninety-two (192)



acres, is entitled to one hundred and ninety-two (192) inches until July let, and there-

after to ninety-six (96) inches . J. B. Luster, having thirty-even scree, and requirin g

therefor, to secure sufficient head, one second foot, is entitled to forty (4Q) .inche s

until July 1st of each year, and thereafter to nineteen inches . B. P. Doherty, having

thirty-eight and one half (38i) acres, is entitled to forty (40) inches to supply the re-

quired head, to July 1st of each year, and thereafter to twenty (20) inches : .
must

The rights of said claimants to divert said quantities of water/be exercised

in the order of their respective priority, ' and in accordance with the said decree above

mentioned, and the conditions of the stipulation hereinbefore referred to . Albert Hutchinson

having fifty-eight (58) acres which have been irrigated through said Kelsey Wilson Ditc h

since and including the year 1898, by permission of the owners of said ditch, is entitled

to the use of fifty-eight inches until July 1st of each year, and to twenty-nine (29) inches

thereafter whenever that amount of water or part thereof is not required by the owners of sai d

ditch, his said rights of use of the waters in said Kelsey-Wilson Ditch being subject to the

p ~n

•7 0permission of the owners of said ditch .
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LI .

BEATY AND KELSEY DITCHES:- That L . S. Kelsey is the owner of that certain

ditch known as the Beaty Ditch, tapping North Powder River at a point on the left bank, in

the 8E4 SWW, Section 56, Tp . 6 S. R. 58 S. W. M., at the head of the Kelsey-Wilson Ditch ,

through the head of which ditch, water is at present diverted into said Beaty Ditch. The

head of said Kelsey-Wilson Ditch is sufficient to carry the waters appropriated through

both said Kelsey-Wilson Ditch, and said Beaty Ditch . The said Beaty Ditch was constructe d

in the year 1885, and within a reasonable time thereafter, water was diverted through th e

same and applied to the irrigation of eighty-four and one-half (84i) acres of said Kelsey

land . The maximum carrying capacity of said ditch is ten (10) second feet, or four hundred

(400) miner's inches. Said lands require not to exceed one inch to the acre for thei r

proper irrigation, and said Kelsey is limited to eighty-four and one-half (841) inches for

said lands until July let, and thereafter to forty-three (45) inches . But said Kelsey

has the right to divert his appropriation to which he is entitled through his other said

ditches, through said Beaty Ditch, to the extant of its carrying capacity, the total quantit y

diverted by said Kelsey at any time not to be in excess of the total quantity to which he i s

here found entitled, nor to exceed in the aggregate a total quantityfbr all of his said lands ,

at the rate of one inch to the acre to July 1st, and thereafter at the rate of one-half inc h

to the acre .

The Kelsey Ditch taps North Powder River at a point on the right bank i n

the SE* BE, Section 36, Tp . 6 S. R. 58 E. W. M., and was constructed in the year 1888 . Said

ditch has a maximum carrying capacity sufficient to supply one inch to the acre for the lands
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irrigated thereunder . That a measurement of said ditch was made, showing a carrying

capacity at the time of measurement of about three and one-half () second feet, or one

hundred forty (140) INCHES . That said L . S . Kelsey, the owner of said ditch, within a

reasonable time after the construction of said ditch, applied the waters diverted through

the same to the irrigation of one hundred and eighteen (118) acres of his said land . That

said lands require one inch to the acre or a total of one hundred and eighteen (118) inches

untJll July 1st of each year, thereafter a total of fifty-nine (59) inches .

LII .

PEARSON TOWN DITCR:- The Pearson Town Ditch, or North Powder City

ditch, tapping North Powder River at a point on the right bank in the Nil SB}, Section E1,

Tp . 6 S. R. 39 E. W . M., was constructed in the year 1900 by one Henry•Pearson, a claiman t

herein, and enlarged in the year 1904, and extended down to North Powder City . Within a

reasonable time after the construction of said ditch, said Pearson applied the water s

diverted through the same to the irrigation of one hundred and sixty (180) acres of hi s

lands . In the year 1904 said ditch was enlarged and extended down to said North Powder City ,

and used by said municipality for the irrigation of lawns, gardens,and orchards within the

corporate limits of said municipality . That North Powder is a municipal corporation, an d

the owners of one-half interest in said ditch, and after said enlargement, applied th e

waters diverted through the same to the irrigation of about eighty(80) acres of garden,

lawns, and orchards within the corporate limits of said municipality . Henry Pearson is

the owner of an undivided one-half interest in said ditch . .

A measurement taken of said ditch during the irrigation season of

1912, shows ,a maximum carrying capacity of one and six-tentha!(1 .8) second feet, or sixty-

four (64) inches, but apparently the ditch was not in the proper condition to carry a

quantity of water required for the irrigation of the lands under said ditch . The Board

finds that if put in its proper and usual condition, said ditch will carry about one

hundred and eighty (180) inches of water . It is therefore determined that said Pearson

is entitled to one hundred (100) inches of water for his said lands until July lot of eac h

year, and thereafter to eighty (80) inches . The City of North Powder is entitled to

eighty-inches until July 1st, and thereafter to forty (40) inches .

LIII .

SMITH-MCPHEE AND TANNER DITCH : That the Smith-McPhee and Tanner

ditch, tapping the left bank of North Powder River in the Nit SWl, Section 52, Tp . 8 8 . '
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R . 89 E . W . M., was constructed in the year 1889, and completed in 1890, by J. D . McPhee ,

P . L . Smith, and one James Tanner, and that, as originally constructed, . said ditch was

about four feet wide ; and said Smith was the owner of an undivided one-halt interest in

said ditch, and said McPhee, having succeeded to the interest of said Tanner, became



the owner of an undivided one-half interest therein ; that in the year 1896, said ditoh ,

was enlarged by one James Dalton and others, and the carrying capacity thereof increased ;

that said ditch appears to have been enlarged from time to time by different parties ; and

that the present owners of said ditch are J . D . McPhee, P . L . Smith, J. T. York, Jame s

Dalton, Oscar Jacobson, John Brent, and Byron Vandecarr and L . M. Daugherty; that the

respective interests of said owners of said ditch therein are uncertain, but that it

appears from the proofs filed that said ditch is at present a ten-foot ditch, that is ,

ten feet in width at the top, and that James Dalton is the owner of a one-sixth interest ,

L. M. Daugherty of a one-thirtieth interest, Oscar Jacobsen of a two-fifteenths interest;

J . D. McPhee of a three-tenths interest, P . L. Smith of a three fifteenthe interest ; James

York and Dustin, partners, together of a one-sixth interest; and that John Brant and Byron

Vandecarr have acquired some right or interest in said ditch , the nature and extent o f

which does not appear ; and that the respective interests of the owners of said ditch are therefore

not determined; that J. B . Luster and B. P. Doherty, at the time of the original hearing

herein, filed proofs claiming the right to the use of said ditch, for the irrigation of certain of

their lands .

That J . D . McPhee is the owner of four hundred and aim and one-half (406i ,

acres of land, more particularly described in the order of determination herein, and that

said lands are irrigated through said Smith, McPhee and Tanner ditch, and that certai n

ditch known as the McPhee ditch; and the rights of said McPhee through said ditches are

more particularly set forth in the finding relative to said McPhee Ditch) that said

McPhee commenced the irrigation of his lands through the Belsey-Wilaon ditch in the year

1889; and within a reasonable time applied the waters diverted through said ditch to the '

irrigation of about one hundred and fifty (150) acres of his said lands; that the said

claimants, at the time of the enlargement of said Kelsey-Mon Ditch, in the year 1888, wa s

the owner of an interest in said enlargement, and a portion of his said lands were first

irrigated through said ditch ; that said claimant disposed of his interest in the Kelsey-Wilson

Ditch in about the year 1894, to James Dalton; and since that time, said lands have bee n

irrigated with the waters diverted through the Smith, McPhee and Tanner Ditch ; that said

claimant is alao the owner of an interest in the McPhee ditch, and that the remainder o f

his lands. were brought under irrigation with the waters diverted through that ditch.

That P . L. Smith commenced the irrigation of a portion of his lands, more

particu7ATly described hereinafter, with the waters diverted through 'said Smith, McPhee

and Tanner Ditch, in the year 1890, upon the completion of the construction of the same ;

that within a reasonable time thereafter, said claimant reclaimed and applied the water s

so diverted to the irrigation of about three hundred and ten (510) acres of his said lands ;

that said claimant is also the owner of an interest in the Kelsey-Wilson Ditch and th e

McPhee ditch, and portions of his lands are irrigated through said ditches ; the rights of



said claimant through said ditches being more fully set 'forth in the findings herein relativ e

to said ditches .

That James York commenced the irrigation of his lauds through the Kelsey Wilso n

Ditch in the year 1892 ; that at said time, said York was the owner of the Tanner interest in

said Kelsey-Wilson Ditch, to which said James Dalton afterwards succeeded, as hereinbefore se t

forth .; that said lands were irrigated through said Kelsey-Wilson Ditch until the year 1893 ,

when said claimant acquired an interest in the Smith, McPhee and Tanner Ditch; and thereafter

said lands were irrigated through said :last named ditch ; that the interest of said York in

said ditch includes the interest of the partnership of York and Dustin, which said partnershi p

is the owner of a half of said York's interest in said ditch ; that within a reasonable time

after the year 1892, the waters diverted through said ditch were applied to the irrigation o f

one hundred and forty-two (142) acres of the lands of said York, more particularly describe d

hereinafter ; and that in the year 1902, said York commenced a gradual increase of the irri-

gated area of his lands, and applied the waters diverted through said ditch, within a reason -

able time, to the irrigation of fifty-one (51) acres in addition to the land previously

irrigated .

That James York and Charles Dustin are the owners, jointly, of about two

hundred (200) acres of land, more particularly described in the order of determinatio n

herein; and are jointly the owners of the water rights appurtenant thereto ; that the

said claimants commenced the irrigation of their said lands with the water diverted throug h

said Kelsey-Wilson Ditch, in the year 1882, and in 1895, commenced the irrigation of their

said :Lands through the Smith, McPhee and Tanner Ditch, in which said partners and joint

owneria own one-half of the said York interest, as above set forth ; that within a reasonable

time thereafter, the waters so diverted were applied to the irrigation of two hundred (200 )

acres of their lands ; that said claimants have no right or interest in said Kelsey-Wilson

Ditch.

That James Dalton commenced the irrigation of his lands in the year 1898 ,

with the waters diverted into and through said Smith, McPhee and Tanner Ditch, and withi n

a reasonable time thereafter, the waters so diverted were applied to the irrigation o f

about three hundred and thirty-six (336) acres of his said lands, more particularly des-

cribed hereinafter; that said ditch was enlarged by said Dalton and others in the year

1898; that other portions of the lands of said Dalton are irrigated through the Kelsey-

Wilson and Davis-Dalton ditches ; and the rights of said claimants are more particularly

set forth in the findings relative to said ditches .

That Oscar Jacobson and Byron Vandecarr are the owners of certain lends

situated on the east and south sides of Main Powder River, in Baker County, Oregon; that

in the year 1895, one L . S. Kelsey was the owner of an interest in said Smith, McPhee an d

Tanner Ditch, and in said year, conveyed to said Oscar Jacobean, an interest in said ditch ;
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and the said ditch was extended across said Powder River down to and upon the land s

of said Jacobson; and within a reasonable time, the waters diverted through said ditch

were applied to the irrigation of forty and one-half (40}) acres of his said lands ; that

said . irrigated area was not increased until the year 1899, when said claimant commenced- a

gradual increase of his irrigated area, until within a reasonable time two hundred and

thirty-seven and one-half (2371) acres in addition to lands previously irrigated were

brought under irrigation; that within the time permitted by law, James T . York and L . Y .

Daugherty, 'contestants herein, filed a statement of contest against the rights claimed by

said Jacobson, and at the time of the hearing thereof, the said parties entered into a stipulation en d

agreement, in which said contestee stipulated and agreed to modify certain of his statements in

his statement and proof of claim herein ; and based upon such stipulation, said contest wa s

dismissed .

That Byron Vandecarr extended said ditch, down to and upon his lands, i n

the year 1901, and commenced the irrigation of said lands with the waters diverted into an d

through said ditch, in said year, and within a reasonable time thereafter, applied the waters

so diverted to the irrigation of one hundred and twelve (112) acres of his lands ;the land s

of said Jacobson and Vandecarr being more particularly described hereinafter .

That John Brant acquired an interest in said ditch under and by virtu e

of a contract with J . D . McPhee, in the year 1899 ; that said claimant: now claims an interest '

in said ditch to the extent of an enlargement made in said year 1899, by himself; that it

appears that said claimant commenced the irrigation of his lands, more particularly describe d

hereinafter, and within a reasonable time applied the waters diverted through said ditch to

said
the irrigation of one hundred and fifty-five and one-ball (1551) aerie of his/lands . .

That L. M. Daugherty is the owner of one hundred and twenty-five (125 )

acres of land, and acquired an interest in said ditch in the year 1898, and within a

reasonable time, his predecessors in interest applied the waters diverted. through said

ditch to the irrigation of one hundred and twenty-five (126)acres of his said lands .
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That B . P. Doherty, at the time of the original hearing, filed a statemen t

and proof of claim, claiming a one-sixth interest in said ditch, by virtue of an enlargemen t

made in the year 1893, by his predecessors ; that within the time permitted by law, Jame 8

Dalton and others owning interests in said ditch, claimants herein, initiated a contest of

the rights claimed by said Doherty by the filing of a statement of contest ; and that at

the time of the hearing, it was stipulated between the parties to said contest that sai d

B. P . Doherty has, since the year 1895, used the water diverted through said ditch fo r

the irrigation of his lands ; that said use has been by permission of the contestants in

said contest, under an agreement between the said parties; and that said Doherty should

have the right to enlarge said ditch in accordance with the claim herein ; and that he

would make such enlargement, necessary to carry water sufficient for the irrigation of

said lands, at such time as he might be requested eo to do by the owners of said ditch ;

and said contest was thereupon dismissed and withdrawn; that it appears that said Doherty,



IWO

or his predecessors within a reasonable time subsequent to the year 1905, applied th e

waters diverted through said ditch to the irrigation of one hundred and Twelve (112) acre s

of his lands, more particularly described hereinafter .

That J . B . Luster is the owner of thirty and one-half (50i) worse of lan d

irrigated from said ditch, more particularly . described hereinafter, .. and that ' he commence d

the irrigation of said lands in the year 1901, with the waters diverted through.'saidSmi

McPhee and Tanner Ditch, and within a reasonable time applied the 'waters so diverted to'the .

irrigation of said lands ; that his interest (or that he has any interest) in said ditch ,

does not appear .

J . D . McPhee, having four hundred and six and one-half (408i} acres, whic h

are irrigated through the Smith-McPhee and Tanner Ditch and the McPhee Ditch, is entitled

to four Hundred and six and one-half (4061) inches to July let through said ditches, and

thereafter to two hundred and four inches . P. L . Smith, having three hundred and ten (510 )

acres irrigated through said Smith-McPhee and Tanner Ditch, is entitled to three hundred

and 10 (510) inches until July let, and one hundred and fifty-five inches thereafter,

James York, having one hundred and ninety-three 495) acres, is entitled to one hundred and

ninety three (198) inches to July let, and thereafter to nineteseven inches . Janes York

and Charles Dustin are jointly entitled to two hundred inches to July 1st and thereafter t o

one hundred inches, for two hundred acres . James Dalton, having three hundred and thirty
v'

six (336) acres, is entitled to three hundred and thirty six (556) inches to July 1st, and

thereafter to one hundred and sixty-eight (168) inches . Oscar Jacobson, having .two hundred

and seventy-eight (278) acres is entitled to two hundred and seventy-eight (278) inche s

until July let, and thereafter to one hundred and thirty-nine inches . Byron Vandecarr,

having one hundred and twelve (112) acres, is entitled to one; hundred and twelve (112 )

inches to July 1st, and thereafter to fifty-six inches . John Brant, having one hundred
v

and fifty-five and one-half (1552) acres, is entitled to one hundred and fifty-five and

one-half (1552) inches to July let, and thereafter to seventy-eight (78)inchee . L . M.
v

Daugherty, having one hundred and twenty-five (125) acres, is entitled to one hundred and

twenty-five (125) inches to July 1st, and thereafter to sixty-three (85) inches . B. P.
v.

Doherty, having one hundred and twelve acres, is entitled to one hundred and twelve (112)

inches until July let, and thereafter to fifty-six'(56) inches . J . B . Luster, having

thirty and one-half (301) acres and requiring at least one second foot, on account of hi s

late right, and the short period he will necessarily have to'irrigate in, is entitled to

forty (40) Inches to July 1st, and thereafter to sixteen (16) inches .

That the maximum carrying capacity of said ditch is fifty (50) second-

feet, or two thousand (2000) miner's inches, and is sufficient to supply the quantitie s

of water to which said claimants are herein found entitled, when it is taken into considera-

tion that J . D . McPhee irrigates a large portion of his land through the McPhee Ditch .

The board finds it impossible to segregate the lands irrigated by McPhee under the re-



spective ditches .

LIV.

McPHEE DITCH: - The McPhee ditch taps North Powder River at a point on the lef t

bank in the Nw* NWW, Section 55, Tp . 8 S. R. 89 E. W. M .

That said ditch was constructed in the year 1890, by J. D. MbPhee, down to an d

upon his said lands, and that J . D. McPhee is now the owner of a two fifths interest , P. L .

Smith of a two-fifths interest, and H . C. Travillion of a one-fifth interest in said ditch .

That J. D. McPhee commenced the irrigation of his lands through said ditch in th e

year 1890, and within a reasonable time applied the waters so diverted to the irrigation o f

two hundred and fifty-sii and one-half (2561) acres of his said lands ; that other portions of

said claimant's lands are irrigated through the Smith-McPhee and Tanner Ditch, in which claim-

ant has an interest, and the rights of said claimant are fully set forth in the finding re-

lative to said ditch .

That P. L. Smith commenced the irrigation of his lands in the year 1890, with th e

waters diverted through said ditch ; and within a reasonable time thereafter, applied th e

waters so diverted to the irrigation of one hundred and fifty-eight ' (158) acres] that said

claimant irrigates other portions of his lands through the Kelsey-Wilson and Smith-McPhee

and Tanner Ditches, and his rights are more fully set forth in the findings relative t o

said ditches .

That H. C. Travillion acquired an interest in said ditch, in the year 1895, unde r

an agreement and contract with said J . D. McPhee, and commenced the irrigation of his land s

in . said year, and within a reasonable time applied the waters diverted through said ditch to

the Irrigation of thirty-four (54) acres of his said lands .

The lands of the said claimants are more particularly and fully described in th e

order of determination herein .

The maximum carrying capacity of the said McPhee ditch is sufficient to suppl y

the Lands of the said owners, one inch to the acre . J. D. McPhee is entitled to a total

of four hundred and six and one-half (4061) inches through said McPhee Ditch, and th e

Smith-McPhee and Tanner Ditch, to July let, and thereafter at the rate of one-half inch per

acre„ P. L. Smith, having one hundred and fifty-eight (158) acres under said ditch, i s

entitled to one hundred and fifty-eight (158) inches until July 1st, and thereafter to

seventy-nine (79) inches. H. C. Travillion, having thirty-four (54) sore', requires at

least one second foot during the high water season to supply the required head, or forty

(40) inches, and after July let ie entitled to seventeen inches .

LV.

JACOBSON DITCH:- The Jacobean Ditch diverts the waters of North Powder Rive r

from a point on the left bank in the Sp$ SW i, Seotion 26, Tp . 8 8. B. 50 E. W. M. This

ditch has a maximum discharge of twenty-two (22) second feet, or eight hundred and

eighty (880) miner's inches, which is sufficient to supply the lands under the ditch actually



at the rate of one inch per acre .

It was constructed in the year 1890 and completed in the year 1891 ; that

Chris Johnson is the owner of an undivided one-sixth interest ; C. E. Jacobson of an un-

divided two-thirds interest ; and Frank McAllister of an undivided one-sixth interest in

said ditch ; that said ditch was enlarged in the year 1895 by said C . E. Jacobson, and pre-

deceasors of said Chris Johnson and Frank McAllister .

That C. E. Jacobson commenced the irrigation of his lands upon the construction

of said ditch, in the year 1891, and within a reasonable time applied the waters diverted

through the same to the irrigation of one hundred and forty (140) acres of his lands ; and

after the enlargement of said ditch in 1898, increased the irrigated area of his lands t o

the extent of two hundred and thirty-six and one-half (256}) acres, within a reasonable time .

That Chris Johnson, or his predecessors, commenced the irrigation of the land s

of said claimant in the year 1898, after said enlargement, and within a reasonable tim e

applied the waters diverted into and through said ditch to the irrigation of about on e

hundred end sixty (180) acres of his said lands .

That Frank McAllister, or his predecessor, commenced the irrigation of hi s

lands in the year 1895, after said enlargement of said ditch, and within a reasonable tim e

thereafter, the water diverted into and through said ditch was applied to the irrigation o f

two hundred (200) acres of his said lands.

That the lands of said claimants are more particularly described in the orde r

of determination herein .

That said McAllister and said Johnson are also the owners of interests i n

that certain ditch known *lithe Harlan-Sanders Ditch, and that the lands of said claimant s

so irrigated through said Jacobson Ditch are also covered and irrigated by the said Harlan -

Sanders Ditch ; the rights of said claimants in said Harlan-Sanders Ditch being more particularly

set forth in the findings herein relative to said ditch .

Chris Johnson requires one hundred and sixty inches for his land, through said

ditch, and the Harlan-Sanders Pitch. Frank McAllister requires two hundred (200) inches

for his said lands through said Jacobson Ditch and through said . Harlan-Sanders Ditch. After

July 1st of each year the lands of said claimants do not require, to exceed one-half inch t o

the acre. C. E. Jacobson, having three hundred and seventy-six and one-half (5761) acres, i s

entitled to three hundred and .seventy-six and one-half (5761) inches to July 1st, and there-

after to one hundred and eighty-nine (189) inches . Chris Johnson, having a one-sixth interest

in said Jacobson Ditch, is entitled to one hundred (100) inches through said Jacobson Ditch ,

and the balance of his appropriation, or sixty (60) ..inohee through said Harlan-Sanders .Ditch,

but may divert all of his said appropriation, or any part thereof, through said Jacobson Ditch .

The Harlan-sanders Ditch being at in-sufficient carrying capacity, said Johnson and sai d

McAllister are limited as follows : Chris Johnson, sixty inches, and Frank McAllister ,

to ninety inches through said Harlan-Sanders Ditch, the balance of their appropriation s

to be diverted through the Jacobson Ditch, but said claimants have the right to diver t

their entire appropriation, or any part thereof, through said Jacobson Ditch .

75



LVI .

PEARSON DITCHz+ That the Pearson Ditch was constructed in the year 1898 ,

and diverts the waters of North Powder River from a point on the right bank, in the SE}

SWi Section 28, Tp . 6 S . R. 59 E. N . M., that Henry Pearson and N . L. Goff, claimants .

herein, are each the owner of one-half interest in said ditch .

That said W . L Goff commenced the irrigation of his land through said

ditch in the year 1898, and within a reasonable time thereafter, applied the-waters's o

diverted to the irrigation of thirty-eight acres .

That Henry Pearson commenced the irrigation , of his land through said

ditch in the year 1895, and within a reasonable time thereafter applied the waters so

diverted to the irrigation of thirty-five (85) acres .

That to supply the required head, the above named claimants are each entitle d

to one second foot until July 1st, and thereafter said W . L . Goff is entitled to ninetee n

inches, and said Henry Pearson to eighteen (18) inches .

LVII.

HARLAN-SANDERS DITCH:- That the Harlan-Sanders Ditch diverts the water s

of North Powder River from a point on the left bank in the 8WW SEE, Section 28,Tp . 8 8.`R. 3
7 6
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. .
88 E. W. M., and that said ditch has a maximum carrying capaoity of twenty (20) secon d

feet, or eight hundred miner's inches .

That the construction of said ditch was commenced in the year 1881 by on e

M. T. Harlan, who, in that year, and on April 8th, posted a notice of appropriation of

the waters of North Powder River, at the proposed point of diversion of . said ditch; and

said notice of appropriation was duly recorded in the Record of Water Locations of Bake r

County, Oregon ; that M . F. Wilcox, O . D . Thomlinson, E. M. Sanders, Frank McAllister,

Andrew O . Lun, Chris Johnson and S . W . Holmes, in their statements and proofs of claim

herein, are claiming some right, title or interest in said ditch, and the right to

divert and use the waters of North Powder through the same ; but that the respetive in-

terests of said parties do not appear from the proofs or evidence herein ; and the

ownership thereof, and the respective interest of said parties therein is left undetermine d

in this proceeding .

That it appears that the predecessors of Andrew O . Lun, a claimant, initiated

rights of appropriation through said ditch in the year 1884, and diverted the waters o f

said stream into and through the same, and within a reasonable time applied the waters e o

diverted to the irrigation of thirty-eight (88) acres of the lands of said tam, situated

in tho SEE NWW, Section 27, Tp . 8 S . R . 89 E. W. M .

That said ditch was constructed down to the lands of M . F. Wilcox in .the

year 1881, and the predecessors of staid claimant commenced the irrigation of the land s

now owned by said Wilcox in said year; that prior to the year 1887, fifty-four (54) acre s

of said lands were irrigated ; that said ditch appears to have. been enlarged in the year 1887 ,
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and thereafter the predecessors of said Wilcox applied the waters diverted through the

same, within a reasonable time, to the irrigation of one hundred and four (104) acres ,

in addition to the lands irrigated prior thereto; that in the year 1895 said ditch

appears to have been again enlarged by the predecessors in interest of Chris Johnso n

and Frank McAllister; and the waters of said stream diverted through said ditch ; for

the irrigation of the lands of said claimant; and that within a reasonable time th e

waters so diverted were, with the waters diverted through said Jacobson Ditch, ae here-

inbefore set forth, applied to the irrigation of the lands . of said claimants .

That S. W. Holmes is the owner of certain lands now irrigated with th e

waters of said stream, diverted into and through said ditch; and that within the time

permitted by law, P. L . Smith and others, claimants herein, filed a statement of contes t

against the rights claimed by said Holmes; and that at the hearing of said contest, i t

was stipulated and agreed that in the year 1887 said claimant's predecessors initiate d

rights of appropriation through said ditch, and within a reasonable time thereafter, re-

claimed and applied the waters so diverted to the irrigation of one hundred and five (106 )

acres of said lands ; that the maps of the State-Engineer allow that one hundred and nineteen

(119) acres of said lands have been irrigated through said ditch .

That one E . M. Sanders, at the original hearing, filed a statement and proof

of claim, claiming the right to an interest in said Harlan-Sanders Ditch; to the extent

of'a one-foot interest therein, in the width of said ditch ; that it appears from said

claim, that E . M. Sanders is the owner of two hundred and twenty seven (227) acres of land ,

irrigated with the waters diverted through said ditch; and said lands appear therefrom to

have been first irrigated in 1887 and within a reasonable time entirely reclaimed and

irrigated ; that said claimant claimsibr said lands, one hundred and fifty-eight (158 )

miner's inches, under six inch pressure ; that . a statement of contest was filed within th e

time permitted by law by J . D. McPhee and others, against the rights claimed by said

claimant, Sanders, and at the time of the hearing of said contest, said contestee, E. M .

Sanders appeared in person ; that no testimony was taken in said contest, or offered on

behalf of said contestants, or by said contestee ; that in the contest of P . L . Smith

and others against the rights claimed by said Holmes, said Sanders appeared for and on

behalf of said Holmes, as his agent, having also appeared at the time of the original

hearing herein, as agent for said Holmes, and a stipulation was entered into in tha t

contest, as above set forth, in consideration of which stipulation, said Sanders re-

linquished all claims and demands to the waters of North Powder River .

That the rights of Andrew O . Lunn, claimant herein, are more fully set fort h

in the finding relative to the contest of C . E. Davis, et al . Ta. Andrew O . Ian, herein .

That O. D . Thomlison commenced the irrigation oS his lands, hereinafter

described, through said Harlan-Sanders Ditch, in the year 1890, and thereafter and

within a reasonable time, applied the waters diverted through said ditch to the irrigation



of one hundred and sixty (160) acres of his said lands, more particularly describe d

in the order of determination herein .

That for the proper irrigation of the lands under the Harlan-Sanders Ditch ,

one inch to the acre until July 1st is necessary, and thereafter one-half inch to the

acre is sufficient .
acres is entitled to one hundred fifty eight (158 )

That M . F. Wilcox, with one hundred and fifty-eight (158)/inches until Jul y

1st, and thereafter to seventy-nine inches . That O . D . Thomilson is entitled to one

hundred and sixty (160) inches until July lst,end thereafter to eighty (80) inches . That

the rights of Frank McAllister and Chris Johnson are fully set forth in the finding re-

lative to the Jacobsonflitch . That Andrew O . Lun, having thirty-seven (57) acres irrigated

through the Harlan-Sanders Ditch, and which requires one second-foot or forty (40) inches ,

to furnish the required head, is entitled to forty (40) inches until July let, and there-

after to nineteen inches . That S . W . Holmes, having two hundred and fifty-nine and one-

half (2591) acres, is entitled to two hundred and fifty-nine and one-half (2590 inche s

until July 1st, and thereafter to one hundred and thirty (180) inches .

LVIII .

NORTH POWDER M .AND M. MILL RACE DITCH:- That the Mill Race Ditch of th e

North Powder Milling and MercantileCompany, a corporation, incorporated under the laws

of the State of Oregon, taps North Powder River at a point on the right bank in the SE4 N ,

of Section 28, Tp. 6 S . R. 39 E. W. M . diverting 'the waters of North Powder River down t o

the flouring mill of said company, for the purpose of producing and developing power for

the operation of said mill, and that said ditch has a maximum carrying capacity of thirt y

five and five-tenths (35 .5) second feet, or fourteen hundred and twenty (1420) miner' s

inches . That in the year 1870, the predecessors in interest of said company commenced ,

and within two years thereafter, completed the construction of a flouring mill on th e

left bank of North Powder River, in Union County, Oregon, and diverted water from th e

river at a point about one mile west of the Mill site, through a Mill Race constructe d

for that purpose, and made an appropriation of the waters of said stream to the exten t

of one thousand (1000) inches of said waters, miner's measurement, under six inc h

pressure, or twenty-five (25) second feet, that thereafter and within a reasonable time ,

said predecessors put the amount so appropriated to beneficial use, for the development

of said power and operation of said mill .

That on the 12th day of .January, 1898, at a regular term of the Circuit

Court of the , State of Oregon, for the County of Union, in the certain suit wherein th e

North Powder MillingCompany, a predecessor of said above named corporation, was

plaintiff, and one V . A . Coughanour, claimant to the waters of Anthony Creek herein ,

and another, were defendants, a decree was entered wherein and whereby it was determined

and decreed that said plaintiff was the owner of one thousand (1000) inches of water,
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miner's measurement, under six inch pressure, of the natural flow of said North Powder River,

and its tributaries, above the diversion point of acid Mill Race, to be used :cr.the purpos e

of generating power for the operation of said Mill at any and all seasons of the yeari .and

said defendant was forever inhibited and enjoined from in any manner diverting fmot theahannel :,'

of Anthony Creek, or North Powder River, at any point or points above the head of plaintiff' s

mill race, any of the waters flowing in said stream, when such diversion would have effect of

preventing one thousand (1000) inches of water from reaching the head of plaintiffs Mill Raoe, .

as then located, in the natural channal of North Powder River, . nobstructed, for the use of

plaintiff and its said Mill ; that upon appeal to the Supreme Court of the State of Oregon ,

from said decree, the same was affirmed in all things .
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That from the conclusion of law and findings of fact in said suit, and said

.decree, and the opinion of the Supreme Court therein, as well as the proofs of the various

parties herein, and the record and testimony in this proceeding, it is found that on October

4th, 1880, the predecessors in interest of said Coughanour, defendant in said suit, posted

at a point on the left bank of Anthony Creek about eleven (11) miles . above the head of said

Mill Race, and filed for record in the office of the County Olerk of said Tion County, a

notice of appropriation, subscribed by them, to the effect that they intended to, and would

appropriate two thousand (2000) inches of the waters of said creek, to be . diverted at said

point and conducted in ditches and flumes, to the town of North Powder,'to be used for

agricultural, mining and mechanical purposes; and that the said predeeessom of said claimant,

immediately thereafter commenced the construction of that certain ditch, known herein an d

heretofore referred to as the Coughanour Ditch, and the same was thereafter and in . March, 1888 ,

completed, and the waters of said Creek diverted and conducted through said ditch down to and .

upon said lands, now owned by Coughanour; that said Coughanour is now the owner of about on e

thousand three hundred and sixty (1560) acres of lands of as drid character, requiring for the

profitable cultivation thereof, the application of water during the irrigation season ; .and of

which lands, over one thousand (1000) acres appear to be susceptible of irrigation with th e

waters diverted through said ditch; that said Coughanour raises, and has ' raised, with the .aid

of said waters so diverted ; valuable crops of grass, bay, grain, fruits, and vegetables ; but

that the larger portions of said lands are cultivated-to crops of grain of various kinds, and

particularly wheat ; and said lands are svmaerfallowed each succeeding year, or , every other

year, so that about one-half of the said grain lends'so suwmerfailowed are irrigated the sam s
a.

	

a .

year; that the irrigation season for wheat and other grains grown upon said lands, commencing

April of

	

.

subsequent to the 15th day of/each year, and terminates prior to July 1st of each year, that

said lands were first irrigated in the year 1887 ;'that by a gradual increase laths Irrigated '

area of lands, about eight hundred (800) acres of said lands were reclaimed and irrigate d

prior to the year 1900; and that in the year 1900 and by gradual increase thereafter,'u util the

year 1909, about three hundred and forty-eight (548) sores were added t o ' the cultivated an d

reclaimed area of lands .

	

.

That since the year 1880 and prior to 1900, many intervening rights of
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appropriation have been initiated, both from said Anthony Creek and from said North Powder

River; and that the irrigation of said additional lands, commencing in the year 1900, was th e

initiation of a new and distinct right of appropriation as of the year , 1900,

That S. W. Holmes, and his predecessors, have since the year 1888, diverted an d

used the waters flowing from said Mill Race, and into the tail race thereof, through a ditch

known as the Sanders Ditch, for the irrigation of one hundred and seven and one-half (1071 )

acres of his said lands, more particularly described in the order of determination herein ; :.that

said lands were reclaimed and irrigated within a reasonable . time since the year 1888, but that

said claimant has no rights of appropriation of the waters of North Powder River, by virtue o f

said use, but his right of use is confined to the waters flowing in said tail race, down t o

the head of said ditch .

That for the proper irrigation of the lands belonging to the said S . W. Holmes,

one inch to the acre is required until July let, and thereafter, ' one-half inch to the acre

is sufficient, and that said claimant is entitled to one hundred and seven and one-half inches

of said tail race waters until July lot, and thereafter to fifty-four , (54) inches .

LI%.

CONTEST OF C . E. DAVIS AND OTHERS AGAINST ANDREW LUN: - That within the time per-

mitted by law, C. E. Davis, A. B. Davis, W . J. Welch, W . S. Doherty, E. H. Pratt, P. L. Smith

and Chrie Johnson, claimants herein, filed a statement of contest against the rights claimed

by Andrew Lun herein ; and the same was duly and regularly set for hearing ; upon notice to all

parties thereto, given according to law ; that the same came regularly on for hearing upon the

28th day of July, 1911, at the hour of ten o'clock A . M. pursuant to such notiee,at the City 379
Hall in the City of North Powder, Union County, Oregon, and testimony therein was taken, and

a record thereof made and filed in this proceeding ..

That from the testimony taken in said contest, and from the evidence herein,

and exhibits introduced, it is found and determined '

1. That the defendant, Andrew Lun, is the owner and in possession of about fifteen

(15) acres of land along the east side of the lief the NW of Section 28 ; also all that part of

the Miff of Section 27, lying southeast of the railroad, and being about one hundred and fifty

(150) acres; also all that_ part of the SE* of the 8W4 of Section 22, lying southeast - of the

railroad, and being about twenty-five and six-tenth's (25 .6) acres ; also all that part of the

SWa SI of Section 22, lying southeast of the railroad and being about two (2) acres ; also al l

that part of the NW1** SE# of Section 22, lying • southeast of the railroad and being about eleven

and six-tenths(11 .8) acres; all of the NE* 8EF of Section 22 ; and also three (E) scree in the

southeast corner of the SE- NEE of Section 22 ; also all of the SW* SEH of Section 22, exceptin g

four (4) acres in asquare located in the Southeast corner thereo.j; all of said property being

situated in township 6 S. R. 59 E. W. M., and in Union and Baker Counties, Oregon; that
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about two hundred and forty (240) acres of said lands have been and are being oultivated

to crops of grain and hay, and a portion thereof is used for pasture ; and that a portion

of said lands is used as an ice-pond for the production of ice during the winter months .

2 . That North Powder River flows, and since time immemorial has flowed, down t o

said lands, at a point at, or about, the quarter, section corner on the west aide of Section

27, aforesaid, from whence said river flows in a general northeasterly course,through over

and across the said premises, leaving the same at a point near the section corner on the

east side of Section 22 .

8 . That the channel of said river in crossing said premises, winds . back and forth,

forming in some places a double and again a triple channel,. and has changed from time to

time and formed new channels across said lands .

4. That the changing of said channel has in course of time formed upon defendant' s

lands, numerous sloughs, or depressions, which connect with the channel of said river as it

is at present, and during high or flood waters in the channel of said stream, the said

sloughs are filled with water which subirrigates said lands, but thetas the waters flowing

in'said channel decreases, the said sloughs dry up, and that it is and has been, since

first irrigation of said lands, necessary to dam said stream and force the waters of th e
in

same into said slough/order to irrigate said lands .

.5. That said lands are dry and arid in character, and require for their profitable

cultivation, the application of water ; and without irrigation are of little value for th e

production of crops, but with the application of water thereto, annually produce• valuable

crops of hay, grasses and grains and produce pasturage for live stook.

6. That commencing in about the year 1870, said defendant's predecessors have

diverted the waters of said North Powder River into said sloughs and depressions each an d

every year, and applied the same to the irrigation of said lands; and that said irrigation

by said defendant and his predecessors has been continuous down to the present time ; that

the waters so forced into said sloughs during the irrigation season, have been each and

every year dammed and held in said sloughs to cause the waters ao impounded . to sub-irrigate

the lands of said defendant ; and by means of lateral ditches, portions of said lands hav e

been irrigated by the diversion of the waters of said slough, so forced into the same by

the diversion of said waters out and over the surface of said lands ; and that the irrigation

of said lands has been both by means of sub-irrigation, or subsurface irrigation, and

surface irrigation, and the waters have been put to beneficial use each and every year

for those purposes ; that said defendant and his predecessors reclaimed and irrigated al l

of said lands within a reasonable time after the first irrigation thereof .
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7. That the lands of said claimant hula, situated in the 81} Eli of Election 27 ,

Tp . 6 S . It . 89 N. W . M., having been irrigated each and every year since the year 1884 ,

through what is known as the Harlan-Sanders Ditch, by an appropriation through said ditc h

initiated in that year ; the rights of said Lun through said ditch being more fully set fort h

in the finding herein relative to said ditch .
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,8 . That in the year 1886e,said.deYeudant, Andrew Lun, appropriated the waters of

maid North Powder River for ice making purposes, by diverting the same into and through a
i

ditch and thence into the Mill Race of the North Powder killing and Mercantile Company, and

diversion from said Mill Race into and through a ditch to the ice pond of said claimant ;

that said water is also diverted from the channel of said river into a reservoir, and thenc e
ice '

into said pond ; and that for the purpose of ice making, said defendant has used, and needs ,

not exceeding five (5) acre feet to, fill said pond, and thereafter a continuous flow of sai d

water of one—half second foot, to sustain the water at a grade in said pond, and sustain ic e

surface of said water : that the season for making said natural ice begins October 15th an d

ends March 1st of each year .

9. That the rights of said defendant and claimant, Andrew O . Lun were initiated

by virtue of prior appropriation, and that he and his predecessors have at all times cla i

and elected to claim as appropriators in their claims to the right to the use of the mat e

of said stream .

10. That said contestee, Andrew O . Lun, shall be deemed to have prevailed here i

LY.

CONTEST OF M. ANTHONY AND OTHERS AGAINST THE RIGHTS CLAIMED BY S . L. BAER MD

OTHERS:— That within the time permitted by Law, William Anthony and about one hundred of

the claimants hereinafter named, through and by their attorney, filed a statement of contest ,

wherein the rights claimed by S . L. Baer, Sallie Baer, Louie Levinger, I.41e .Levinger, F. S.

Heard, Lamonda Heard, Byron Vandecarr, and Rose Vandecarr, claimants+ herein, and the Haine s

P:Lpe Line Company, a corporation, through the Mansfield ditches, were contested ; that said

contest was duly and regularly set for trial, and notice of the time and place fixed for the

hearing thereof was duly and regularly given each of said contestees and oantestantm, accord —

lug to law;and the same came duly and regularly on for hearing upon the 24th day of July, '

1911, before the Superintendent; and said parties appeared by their attorneys, whereupo n

testimony was taken and a transcript thereof made and, filed in this cause, upon the com-

pletion of the taking of testimony therein, together with all exhibits and other evidenc e

introduced and offered therein .

That from the testimony and evidence taken and submitted in said contest, it is

found and determined by the Board as follows :

1. That the Mansfield Ditch, known as the Upper Mansfield (or Old Kennedy an d

Elaworth Ditch) was construced in the year 1888, and completedil the year 1889 ; and that said

ditch taps the south and east bank of the South Fork of North Powder River at a point in th e

SEi SW 's of Section 19, Tp. 7 S. R. 58 E. W. M., and that the Lower Mansfield Ditch ( or Ol d

Currier Ditch) was constructed prior to 1888, and about the year 1888, and taps the mout h

and east bank of the South Fork of North Powder River, in about the NEI of the SIFT of Sectio n

19, Tp. 7 S. R . 58 . -E . W. M .
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2 . That prior to the year 1868, the waters of North Powder River were diverted into sai d

Lower Mansfield Ditch and into said Upper Mansfield Ditch in the year 1889, and the water s

so diverted were, commencing at said times, thereafter used for placer mining purposes ;

and that thT owners of said ditches during the time same were ao used for mining purposes ,
present

were the predecessors in interest in said ditches of theme contestees, and their/co-owners

of the same.

3. That said contestees owned jointly, an undivided one-eighth interest ( o r

each an undivided one-sixty-fourth interest) in said ditches, the Estate and heirs of W . C.

Nicholaon, deceased, owned an undivided one-fourth interest, Clayton Coleman an undivide d

one-eighth interest ; C . L . Kent, A . Long and P .Roethler Estate, jointly an undivided on e

eighth interest ( or each an undivided one-twenty-fourth interest), J . L . Savage an undivided

one-sixteenth interest, Armand W . Perkins an undivided one-sixteenth interest, Lucind a

Hartung an undivided one-eighth interest, E. H . Pratt an undivided one eighth intereO-in
es 0

said ditches .

4. That the Lower Mansfield Ditch, as originally constructed, had a carrying

capacity of about five hundred (500) inches; and the Upper Mansfield Ditch, as originall y

contructed, had a carrying capacity of about two hundred and fifty (250) inches (inches

refer to inches, Miner's measurement, under six inch pressure, as used herein, and through-

out these findings, in the ratio of one second foot to forty miner's inches) ; that by

greased the capacity thereof, until at the present time, the maximum capacity of said ditches ,
thirty-

in their present condition, is about/three (55) second-feet, or thirteen hundred an d

twenty (1820) inches ; that said ditches appear to have been materially enlarged by thes e

contestees, in the year 1907 .

5. That the mining season in the vicinity of North Powder River, and the seaso n

during which water was diverted and used for placer mining purposes through said ditch, a t

all times, commenced in May and terminated subsequent to October let of each year, or during

the period for irrigation, or irrigation season in the vicinity of said river.

8 . That the testimony taken establises a fairly contintoususe of the waters

diverted into and through said ditches, for mining purposes, from the time of the oonstructio n

thereof down to the year 1897, but fails to establish to the satisfaction of the Board that

its was necessary for the operation of said placer mines, to divert or use the waters through

said ditch to the extent of the full capacity thereof, or that eight hundred (800) inche s

was at any time necessary for beneficial use in the operation of said mines, or was actuall y

put to beneficial use in connection therewith, continuously during the operation of said

mines, or that eight hundred (800) inches were in fact diverted through said ditches and

count use of said. ditches, the flowing of water through the same, and the cleaning out
f' .

()' fi r

	

~ ^ . . thereof from year to year, the carrying capacity thereof was greatly increased in th e
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course of years ; that the grade of said ditches is very steep and the action of the wate r

n Ol

	

flowing through the same has, in the course of time, washed out the same and gradually in -



used for the operation of said mines .

7. That the use .of said ditches for mining purposes was, in the year 1897 ,

abandoned upon the sale thereof and used thereafter for a different purpose; and that

for more than ten years, no waters have been diverted through said ditches for mining

purposes .

8. That Little Muddy Creek is a natural water course, . and a tributary o f

main Powder River, and forma no part or portion of the supply of North Powder River ; that

said stream rises about two miles east of the channel of North Powder River, and is fed '

by natural springs, but that during the irrigation season, furnishes but an inconsiderabl e

supply of water, and the natural flow thereof is of little value for'irrigation purposes ,

except as the same is augmented and increased by the diversion of the waters of North

Powder River into said natural channel, through said Mansfield and other ditches, a s

hereinafter set forth .

9. That those certain ditches known as the Savage Ditch, the Barfield-Burnside

Ditch, and the Mansfield Ditchea, diverting the waters of North Powder River, and the

waste waters from other ditches, and seepage waters from irrigated lands above the channe l

of Little Muddy Creek, furnish the principal annual supply of said Little Muddy Creek durin g

the irrigation season, and particularly that portion of the irrigation seance commencing

about July 1st of each year ; that at the present time-the waters diverted into and through

said Mansfield, Savage and Warfield-Burnside ditches, are conducted through the same an d

thenceinto the natural channel of Little Muddy Creek, down the channel of which said waters

flow, mingled together, with the natural flow of said stream ; and are diverted into and

through various ditches of the different claimants of said waters, and by means of extension s

down to and upon the lands of said claimants, including theme contestees, the said waters

' have been put to beneficial use each and every year, from the time of the first irrigatio n

of the lands of said claimant .
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10. That the contestees hereistore named are the owners of certain lands, mor e

particularly described in the order of determination herein, situated in Section 15, 14, 15 ,

22, 28, 24 in Tp . 7 S. R. 59 E. W. M., and the SW of Section 19, in Tp . 7 S. R . 40 E. W. M.

in Baker County, Oregon, south and east of main Powder River, and about nine miles from the

natural channel of North Powder River, and in en .easterly direction therefrom ; and that all

of said lands are arid and dry in character, and require for their profitable cultivatio n

and the production of crops thereon„ the application of water ; and with irrigation said land s

are valuable and produce crops of hay and grain and produce some pasturage for livestock .

11. That in the year 1907, said contestees and the Haines Pipe Line Company
r ~

(a corporation of which said contestees were the stock-holders) commenced and in 1908 com-

pleted the construction of a ditch and pipe line down to their lands, commencing at a point

an that certain ditch known as the Pratt and Dougherty, or Pratt, Hutohinson, Dougherty

Ditch, and enlarged said last named ditch, and extended the same down to said Powder River, i
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where by means of an inverted syphon, the waters in said ditch were condugted over an d

across said Powder River, and down on to the lands of these contestees, and applied to

the irrigation thereof; and that at said times, and within a reasonable time thereafter ,

the carrying capacity of said Mansfield ditches was materially increased by said claimant s

and contestees, and the extension ditch aforesaid completed down to and upon their said /

lands .

12 . That in the year 1898 and on the 20th day of October of said year, on e

P., Basche and J . H. Parker were the owners of a half interest in said Mansfield ditches

and the water rights connected therewith, and on said day made and executed a deed of qui t

claim of all their undivided one-half interest in said ditchea, to A . J . Hartung and W. C .

Nicholson, together with the water rights connected therewith ; that the water rights connecte d

with said ditches at said time were rights of use of said waters of North Powder River fo r

mining purposes, and the diversion thereof through the said ditches therefor .

18 . That from the year 1878 and up until the year 1889, one W. W. Luca', was the

owner of said ditches, and that said Basch. and Parker were the owners of said ditches from

1891 until 1898, but that it does not appear said owners were operating or owned any mine s

in connection with which said ditches were used ; and at all times during the ownership of

said ditches by said parties, the said ditches were leased to various parsons for minin g

purposes, and the waters diverted through said ditches were used by said lessees at different

places and for the operation of different placer mines ; and that at no time during their said

ownership did said Lucas, Basche and Parker divert or use any of the 'waters of North Powde r

River through said ditches for mining, irrigation or other beneficial use, but said ditche s

were at all times during said ownership under the control of said lessees .

14. That at all times during the use of said ditches and waters through the sam e

for mining purposes, the water rights for mining purposes have been appurtenant to and connected

with said ditches ; and at no time appurtenant to or .connected with any particular . mine or

place of use, or tract of land .

15. That commencing about the year 1874, the present owners of said Mansfiel d

Ditches, other than these contestees, or their predecessors in interest, commenced the irrigation

of their various tracts of land with the waters of North Powder River, diverted through the same;

and the said lands have been continuously irrigated ever since, with the waters eo diverted, an d

it does not appear that said use has been a permissive use, orothar than under a claim of right

to the use of said waters for irrigation purposes during the irrigation season for the irriga-

tion of said lands .

16. And the Board further finds that at all times when said waters were diverte d

and. used for mining purposes, either by the owners of said ditches, or their legumes, the

said waters were, with the exception of not more than three mining seasons, turned into the

natural channel of LittleMaddy Creek, thence to flow down to main Powder River ; and that said



waters so diverted were used by said miners and those irrigating therewith in such manner a s

to entirely deprive the natural channel of North Powder River of the game.

17. That on the 18th day of February, 1907, A . J. Hartung . and Lucinda Hartung ,

his wife, transferred to said contestees by Deed, or did °bargain, sell and quitolaia" to 33 3

theta, an undivided one-eighth interest of, in and to " that certain ditch and water right

connected therewith, whereby the waters of the South Fork of North Powder River are bein g

diverted at a point about five miles above Gardner's Saw Mill, known as the Courier ditch ,

carrying five hundred (500) inches of water, " and a like undivided one-eighth interest in

the upper Mansfield Ditch, "carrying two hundred and fifty (260) inches of water", "both

said ditches carrying water to the Muddy Creek placer mining district" ; and that by said in -

atrument of transfer, said contestees became the owners of an undivided one-eighth interes t
right

in *aid Mansfield ditches, and the"water/connected therewith", at the time of said sale .

18. That A. J. Hartung and Lucinda Hartung, his wife,were the droners of about

one hundred and sixty (160) acres of land, situated in the WW SW4f Section 16, and the Ni

NW4 of Section 22, all in Tp. 7 S. R. 38 E. W. M. ; that of these lands not exceeding one

hundred and twenty (120) acres have been irrigated, reclaimed and cultivated ; that the

Nicholson-Hartung Ditch was constructed in the year 1881, and of said lands, about eight y

(80) acres thereof have been irrigated with the water diverted through said ditch ; that com-

mencing about the year 1886, the waters of the North Powder River diverted through sai d

Mansfield ditches, were applied to the said lands, andthereafter and prior to the year 1898 ,

not exceeding forty (40) acres of the said lands were irrigated through said Mansfield ditches ;

that subsequent to the year 1898, ten acres had been added to the area irrigated with th e

waters diverted through said Mansfield Ditches ; that in the year 1898, said Hartung became

the owner of an undivided one-fourth interest in said Manafield ditohes, and in the yea r

1908, said Hartung, as hereinbefore eatibrth, transferred one-half of his interest in said

ditches to these contestees ; that since the year 1898 and prior to the year 1908, no further

or greater use was made of the waters of said North Powder River by said Hartung for th e

irrigation of his said lands, than had been made prior to said year 1898, except to the ex-

tent of the irrigation of ten acres thereafter ; that neither said Hartung, , nor these con-

testees, have since the year 1897, used the water diverted through said Mansfield ditches fo r

mining purposes or for any other purpose than the irrigation of their said lands .

19. That none of the lands of said conteatees have been irrigated since the first

irrigation thereof, or the water diverted through said Mansfield ditches, for the irrigation o f

said lands subsequent to the 20th day of July during any year .

20. ,That said contestees commenced the use of the waters of North Powder Rive r

upon their lands in May; 1908, for the irrigation thereof ; and that since that time said

claimants have, oftheir several tracts of land, reclaimed and irrigated ;rior to the commence-

ment of these proceedings, a total of about eight hundred and aeventy .(870) acres; that about

five hundred (500) acres of the lands of said claimants were, at the time of the commencement

ofthis proceeding, not yet reclaimed or irrigated, :but that it was and is the intention of



said claimants to apply the waters . diverted through said Mansfield ditches to the irrigation '

of said lands, and that claimants have exercised due diligence in the application of the sai d

waters of their lands, and have prosecuted the work as diligently as . .circumstances will par

nit ; that all of . said lands . should be reclaimed and irrigated prior to January 1st 1915 ; and

that said time is a reasonable time within which to complete the irrigation of said lands, an d

fully and completely apply the waters appropriated by said claimants to beneficial use ; the

several tracts of the said claimants, the number of acres actually irrigated at the time of
to be reclaimed

the commencement of proceedings, and the number of acre' at said time , remaining/end irrigated,

being more particularly described and set forth in the oiler of determination herein', , to which

reference is hereby made .

21. That no water had been applied to the lands of Sallie Baer and Lamonda Hear d

at the time of the commencement of this proceeding, that said waters were first applied to the

lands of S. L. Baer, in the year 1908, F. S . Heard in 1908, F. S. Heard, Louis Levinger, and

S . L. Baer, joint owners of a certain tract, in 1908, Louie Levinger in 1908, Lyle Levinger i n

1908, Byron Vandecarr in 1908; and Rose A . Vandecarr in 1908.
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22. That since the execution of said deed to said contestees, said claimant ,

Hartung, and his wife, irrigated the same lands, and to the emus extent, and have diverted an d

used through said Mansfield ditches at all times sufficient or the waters of North Powder Rt

for the irrigation of said lands ; and have at all times claimed and are now claiming, sufficient, '

of the waters of said stream for the irrigation of their lands, as the same were being irrigated .

prior to the execution of said deed in the year 1908 .

LEI .

PILCHER CREEK :- That Pilcher Creek is a tributary of North Poster River, and tha t

the Pilcher ditch was constucted in the year 1870 by the predecessors of James A . , Pilcher, and

that said Filcher and Elmer Shipp have interests in said ditch,the'4Xact nature `of which does

not appear; that said Pilcher has irrigated seventeen (17) acres of his lands through said ditch ,

and, the same were reclaimed and irrigated within a reasonable time after the construction of

said ditch; and that the predecessor of said Shipp commenced the irrigation of the lands of

said claimant in the year 1885 ; that said Shipp has a one-tenth interest in the Tanker Flat

ditch, diverting water from Anthony Creek, and that his said lands are now irrigated through said .

ditch and are entitled to a right therein as of the year 1908 ; that said Shipp is entitled to

priority date of the year 1885 for his said lands in and to the waters of Pilcher Creek, an d
hi s

that/said rights are subsequent in point of time to the rights of said Piloheiito said water s

for the irrigation of seventeen (17) acres of his said lands, that ie, said Shipp is entitled :

to divert sufficient of the flow of said Pilcher Creek, remaining therein after the rights o f

said Filcher have been satisfied for the irrigation of said lands, end to supplement said

appropriation, if at any time insufficient for the irrigation of said lands, with the water s

of said Anthony Creek, as of the year 1908, after prior rights to the waters of said Anthon y

Creek have been satisfied .

NORTH PONDER — MODIFIED — 85 .



XLVII .

ANTOINE CREEK- That Antoine Creek is a tributary of North Powder, and that th e

A. O. Smith ditch was constructed in the year 1905, tapping said stream, and diverting th e

waters thereof down to and upon the lands of A . O . Smith, a claimant herein ; and that within '

a reasonable time after the construction of said ditch, said Smith reclaimed and irrigated twelv e

(l2) acres of his said lands, situated in the N of the SWI of Section 5, T .7,S. R. b8 E. W. M: : :

XLVIII .

-DEFINITION OF TERMS :- Whenever in these findings or in the Order of Determinatio n

herein, the terms "inch", "miner's inches under six inch pressure s are employed the same shall

be taken to mean miner's inches under six inch pressure at the ratio of forty miner's inche s

to one cubic foot of water per second of time; whenever the term 'second feet,' is used in

these Findings or in the Order of Determination herein, the same shall be taken to mean cubi c

feet of water per second of time .

LXIV .

THE CLAIM OF THE NORTH POWDER M . & M . 00., TO 1000 INCHES OF WATER DURING JULY

AND AUGUST, AND JAMES DALTON, J . D . MoPHEE AND P . L . SMITH to 400 inches THEREOF .

1. That the Mill Race ditch of the North Powder Milling and Mercantile Company ,

a corporation, was contructed in the year 1870, and the right of said 8ompamy to the use

of the waters of said stream was initiated for power purposes in said year,and since sai d

year, the water appropriated has been used by said company and its predecessors for the

operation of its flouring mill .

2. That in that certain suit, wherein the North Powder Milling Company, pre-

decessor of the .North Powder Milling and Mercantile Company, was . plaintiff, and one W. H .

Coughanour, a claimant to the waters of Anthony Creek, and another, were defendants, in the

Circuit Court of Union County, Oregon, it was determined and decreed that said plaintiff ,
of

as against said defendants, was the owner one thousand (1000] inches, miner's measure, under
, !

six inch pressure, of the waters of North Powder River and its .tributaries ; said decree
es
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being more particularly referred to in Finding No . LVIII hereof .

	

And its was further deter-

mined that said plaintiff was entitled to said quantity of water for generating power for

the operation of its said Milling properties, at any and all seasons of the year; said decree

being thereafter affirmed in all thingaby the Supreme Court of the State of Caegon .

8 . That Laura A. Dodson,•for the irrigation of fifty-three (68) acres William H .

Gardner for stock and domestic purposes; W . L . Miller Estate for the irrigation of fifty (80) .

acres; J . O . Pilcher for the irrigation of .seventy-four (74) acres; John Powers for the -

irri .gation of eighty-two and one-half (82}) aores, have rights of appropriation which i n

accordance with the claima made, and these Findings, are prior in time and . Tight to'said

rights of appropriation of said North Powder Milling and Mercantile Company. That William

N. Gardner, for the irrigation of eighty-five (85) acres, Andrew O . Lun for the irrigation



of two hundred and three (205) acres, James A . Pilcher for the irrigation of forty (40 )

acres, J. O. Pilcher for the irrigation of seventeen (17) acres, have rights of appropria-

tion initiated in the year 1870, and equal in priority and right with the rights of

appropriation of said Company. That of these claimants having equal or prior right, al l

excepting Andrew O . Lun divert the waters of North Powder River, or its tributaries above

the head of the North Powder M . and M . Co.'s Mill race .

4. That on the 15th day of June, 1909, said Company, under its corporate seal ,

by its President and Secretary , made, executed and delivered to James Dalton, P . L. Smith

and J. D. McPhee, a certain instrument in writing, whereby it bargained, sold, and quitclaimed

unto said Dalton, Smith and McPhee, in consideration of one dollar and other vaulable con-

siderations, the right to use four hundred miner's inches, or the two-fifths of the wate r

right belonging to the said Company, to be used by said grantees, their heirs or assigns ,

during the months of July and August of each year, but at no other time during the year .

Said amount appropriated as follows : James Dalton. Two Hundred (200) inches ; P. L. Smith

one hundred and thirty-three (133) inches ; and J. D . McPhee sixty-seven (67) inches .

5. That on the 24th day of October, 1910, James Dalton filed his written state-

.
:ent and proof of claimant in the above entitled proceeding, and attached thereto said

instrument above referred to, which appears therefrom to have been recorded on the 26rd

day of July, 1909, in Hook 70, of Deeds, page 542, Records of Haker County, Oregon . That

on the same day, J . D . McPhee filed his statement and proof of claim, and in an instrumen t

attached thereto, marked "Exhibit A", it was stated ; " . l also have an interest.from North

Powder Milling and Mercantile Company,baing : sixty-seven (67) inches for use during July

and August of each year, for which interest said North Powder Milling and Mercantile

Company executed quit claim deed, June 15th, 1909, said intereet having been reserved by

myself and Dalton and Smith, at the time we sold the Mill to said Corporation . Said Deed

being attached to the claim filed by James Dalton herein, therein marked "Exhibit No . 2",

and I hereby refer to said Exhibit as a part hereof ." That on the same day, P. L. Smith

filed his statement and proof of claim, to which was attached an instrument in writing

marked "Exhibit A", in which was recited : "I also have an interest, one hundred aq!ld

thirty-three(133)inches, for use duringJuly and August each year, reserved be me at th e

time of transferring Mill to North Powder Milling and Mercantile Company, a Corporation ,

which said right is described in the Deed executed by said Corporation, June 16, 1909 ,

and which said Deed is attached to the claim filed herein by James Dalton, and therein

marked "Exhibit No. 2", and which acid Exhibit I hereby refer to as a part. hereof' .

6. That James Dalton is the owner-of about seven hundred and sixty (760) acre s

of land, J . D. McPhee owns about four hundred and ten (410) acres, and P . L . Smith abort

five hundred and fifty (550) acres, which lands have rights appurtenant thereto, as here-

to-fore set forth . That James Dalton diverts water for said land through the Kelsey-Nilson ,
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Davis-Dalton, and Smith-McPhee and Tanner ditches ; J. D . McPhee irrigates his lands

through the Smith-McPhee and Tanner, and McPhee ditches ; that P . L . Smith irrigates his

lands through the Smith-McPhee and Tanner, Kelsey-Wilson and McPhee ditches . The rights

of said claimants through said ditches being more particularly set forth in the Finding s

relative to said ditches. That the Kelsey-Wilson Ditch diverts the waters of the maid ,
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stream, at a point in the SE* SW4 7 Sec . 36, Tp.6S. R. 88 E. W. M,, at a point about four

miles above the head of said Mill Race . The Davia-Dalton Ditch diverts the waters of sai d

stream at a point in the SW4 NE . Sec . 33, Twp. 6 S. R. 38 E. W. M., about five Biles above

the head of said Mill Race . The Smith-McPhee and Tanner Ditch diverts the waters of said

stream at a point in the NWq SW*, Section 32, Tp . 6 S . R. 39 E. W. M., about two and one-

half miles above the head of said Mill Race. The McPhee Ditch diverts the waters of said

stream at a point in the NWW NW*, Sec . 33, Tp. 6 S . R . 59 E . W. M., about one and one-half

miles above the head of said Mill Race .

7. That on the 21st day of May, 1911, said statements and proofs, with

said Exhibits attached, together with all other proofs filed in the above entitled proceed-

ing were duly opened to inspection, as provided by law, and according to notice duly and

regularly given, and were kept open to inspection for a full period of ten days, as i s

hereinbefore more particularly set forth . That a committee was appointed by the water users

of the waters of said stream, on March 23rd, 1911, to inspect and investigate all claims

made and filed in said proceeding,which committee, on the 81st day of March, 1911, made it s

report to said water users, and with reference to the claims of said Dalton, McPhee and

Smith, recited in said report over the signatures of said committee, as follows : "In the

claim of James Dalton, J. D. McPhee and P . L. Smith, from North Powder Mercantile an d

Milling Company Ditch. We find they have never used any water and the committee does no t

recognize any claim, until actual appropriation and use . "

8. That no contest or other proceeding was thereafter initiated as agains t

the claims of said McPhee ; Dalton and Smith, within the time permitted by law, in which to

file contests, or prior to the entry of order of determination and findings by said Board

in the above entitled proceedings .

9. That on the 22nd day of January; 1912, the Board of Control made-an d

entered of record in its office, Findings of Facts and an Order of Determination, wherein ,

with reference to the .claims of Dalton, Smith and McPhee, it was determined that : "Jame

Dalton, P . L. Smith and J. D . McPhee are entitled to divert and use the waters of said

North Powder River and its tribdaries , above the heads of their respective ditches for the

irrigation of their lands hereinbefore described, through the ditches hereinbefore named ,

opposite their respective names, as of the priority date of 1870, to the extent of ten (10)

second feet of the waters of said stream, proportioned as follows : James Dalton, five (b )

second feet ; P. L. Smith, three and thirty-two one-hundredths (3 .52) second feet; J. D. McPhee



one and sixty-eight hundredths (1 .88) second feet ; that the right of said claimants to

divert the waters of said stream to said extent and as of said date is confined to the

months of August and July of each year, and the right to divert the amount of the pro -

portional parts thereof of said claimants through said ditches, is in subordination t o

the prior rights of the use of said ditches by the owners thereof, other' than'thes e

claimants ; ' that the quantity to which the appropriation of the North Powder Milling an d

MercantileCompany is entitled during said months of July and August, shall not exceed

twenty (20) second feet ; and the rights to the use of said water by raid claimants, Dalton ,

McPhee and Smith is appurtenant to the lands of said cliimanto hereinbefori described, and

for the purposes of supplementing their respective appropriations, .ae hereinbefore set

forth, and the quantity of water to which each of said claimants is entitled for th e

irrigation of said lands does not exceed at any time during the irrigation season, o r

said months of July and August, the rate of one (1) second foot for each eighty (80) acres

thereof" .

10. That on the 28rd day of April, 1912, exceptions were filed to the '

said Findings and Order of the Board, by J . H. Hutchinson, and four others,. by and

through C . H. Finn their attorney, as hereinbefore set forth, and cm the 18th day of May ,

1912, exceptions were filed by C . E. Davie, and fifty-four others, brand through thei r

attorneys, Crawford and Eakin, by which exceptions the said order of the Board relative

to the claims of Smith, McPhee and Dalton was excepted to,with'reopeOt , to'.the.rightv ,

claimed under said North Powder Milling and MercentileOxapany, and after hearing in the

Circuit Court for Union County, Oregon, it was ordered by said Court, that the said order

	

of determination of said Board be annulled and set aside, and that the proceeding be referre

d to the Board of Control and that the Water Superintendent take' such further testimony as1
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might be offered by the various claimants "touching the disputed claim of James Dalton ,

P. L. Smith, and J. D. McPhee to four hundred (400) miner's inches of water during the

months of July and August, claimed to . have been purchased from the North Powder Mercantil e

and Milling Company, of the priority of 1870, and touching the disputed claim or right o f

the North Powder Mercantile and Milling Company to any water from said stream, for .millin g

or other purposes during the months of July and August of each year° . . That it was further

ordered that said Board, based upon the evidence eo taken and the evidence theretofore .

taken in said cause, make and cause to be entered of record in its office, an order

determining and exhibiting the several rightst the waters of said stream .

11. That in accordance with said order, the Superintendent of Water Division

No. 1 took said testimony as offered by said claimants touching the matters referred

to

in •

said order of Court, and said testimony is now on file in the' office of raid Board and a

part of the record herein .
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