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IN
THE SUPREME COURE

OF THE

STATE OF OREGON

PENDLETON, MAY TERM, 1917.

IN THE MATTER O¥- THE DEVERMINATION OF
THE RELATIVE Rrouts, oF Tug. VaRrious
CLAIMANTS . T0, THE WaTERs OF THE UMA-
TiLLA RIVER ANw 1Fs Twiicorames, » ‘TR
ARy OF THE 'CoLuMnra Puver i UMaraLa
County, OREGON.; .

Appellant’s Abstract of Record

APPEAL FROM THE JubnemenT or THE Circurr Court rom
UmaTirLa CounTy.

On the 7th day of May, 1909, in accordance
with the provisions of Chapter 216, General
Laws, 1909, there was filed in the office of the
State Water Board, State of Oregon, a petition
for and on behalf of the United States of Amer-
ica, a water user on the Umatilla River, re-
questing a determination of the relative rights
of the various claimants to the waters of said
stream, and thereupon the said State Water
Board, after full investigation and due consider-
ation of said petition, found the facts and con-
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ditions such as to justify the making of a de-
termination of the relative rights of the various
claimants of the waters of said stream and its
tributaries, and thereupon made and entered its
order fixing a time and place for the beginning
and taking of testimony by the Superintendent
of Water Division No. 2, the time and place so
set for the taking of testimony being Monday,
the 16th day of May, 1910, at ten o’clock a. m.,
in the building known.as, the- City Hall, in the
Town of Echo, Umatilla Cowity, Oregon, and
Thursday, the 19tk dey of May, 1919, at ten
o’clock a. m., in the Cireuit Court Room in the
Court House in tre City of Pendleton in said
county.

At the time and place set for taking the tes-
timony of the various claimants, the following
parties to this appeal, whose rights may be
affected by the determination thereof, filed
their several verified statements and proof of
claim, in substance as follows:

L

(1) The Western Land & Irrigation Com-
pany, appellant, in its Statement and Proof of
Claim set forth that its post-office address was
Echo, Oregon; that it claimed the right to the
waters of Umatilla River, said waters to be
diverted from the main stream, for irrigation
and domestic use.
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(2) That its claim is based on the follow-
ing appropriations of water and diversion and
use thereunder:

An appropriation of 10,000 inches, miner’s
measurement, made by Umatilla Meadows and
Butter Creek Oanal Company on March 8, 1891,
and recorded March 11, 1891, in Umatilla
County, Oregon, in Book ‘“A’’ of Water Rights
and Miscellaneous Contracts on page 201;

An appropriation of 50,000 cubic inches,
miner’s measurement, made by J. M. Jones, et
al, on March 25, 1891, and recorded March 31,
1891, in Umatilla County, Oregon, in said Book
““A" on page 214; |

An appropriation of 80,000 inches, miner’s
measurement, made by the Columbia Valley
Land & Irrigation Company on October 24,
1891, and recorded on November 3, 1891, in
Umatilla County, Oregon, in said Book “A’’ on
page 257; and |

- An appropriation of 225,000 cubic inches of
water, miner’s measurement, made by the
Hinkle Ditch Company on March 14, 1903, and
recorded on March 18, 1903, in Umatilla County,

" Oregon, in Book *‘2" of Water Rights and Mis-

cellaneous Contracts on page 194, each and all
of said appropriations having been made by
predecessors in interest of the Western Land
& Irrigation Company.
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(3) That the dates of initiation of the
water rights which it claims to own are as
follows:

March 8, 1891, by the Umatilla Meadows
and Butter Creek Canal Company under its
appropriation;

November, 1891, by the Columbia Valley
Land & Irrigation Company under its appropri-
ation, and under the appropriation of the Uma-
tilla Meadows and Butter Creek Canal Com-
pany and J. M. Jones, ct al, to whose rights the
Columbia Valley Land & Irrigation Company
has succeeded; .

March, 1903, by the Hinkle Ditech Company
under its appropriation, and the other approp-
riations above mentioned to which the Hinkle
Diteh Company suceceeded.

(4) That water was first used for irriga-
tion or other beneficial purpose under said ap-
propriation in the spring of 1891, by the Uma-
tilla Meadows and Butter Creek Canal Corm-
pany; that the means of utilizing said water is
by distribution through ditches and canals and
by pumping from the ditch to lands in the South
half of Section 1, Township 4 N. R. 28; West

480 acres of Section 29, Township 5 N, R. 28; - i

Section 1, Township 4 N. R. 27; and 200 acres in
South half of Southeast quarter and Southwest
quarter of Seetion 17, Township 3 N. R. 29; and

> 3
that the ditch was originallf known as the

Umatilla Meadows and Butter Creek Diteh,

then as the Hunt or Columbia Valley Land &
Trrigation Company Diteh, and is now known
as the Hinkle Ditch, or the Western Land &
Irrigation Company Diteh, and is owned by the
Western Land & Irrigation Company; that the
beginning of construction was March, 1891, and
that the construction thereof is not yet com-
pleted.

(6) With reference to enlargements and
date of beginning and completion of each suc-
cessive enlargement, the Umatilla Meadows and
Butter Creek Canal Company commenced con-
struction in March, 1891, built the first two
miles of the ditch that spring and used 1,000 to
1,200 miner’s inches through it that spring.

First Enlargement: The Columbia Valley
Land & Irrigation Company commenced work
in November, 1891, and finished in 1892. Said
Company put in a new headgate and enlarged
the first two miles of the ditch and extended the
diteh from Section 18, Tp. 3 N. R. 29, to Section
15, Tp. 3 N. R. 28, a distance of about seven
miles from the headgate and used about 2,000
miner's inches of water thru the diteh in
1892. In 1893, water was delivered thru the
ditch, but construction work was suspended on
aceount of the panic that year.

Becond Enlargement: In 1903, the Hinkle



6

Diteh Company commenced work and cleaned
out the ditch and repaired the headgate. In
1904, they put in a new headgate and a new
check-gate. The Butter Creek Canal Company
under contract with the Hinkle Diteh Company
commenced work in November, 1903, and ex-
tended the diteh from Section 15, Tp. 3 N. R.
28. Butter Creek by March, 1904, and during
1904 and 1905, extended the ditch to Section 30,
Tp. 4 N. R. 28; built two miles of the ‘“high
line" from Butter Creek drop to Section 8, Tp.
3 N. R. 28, and completed their work in the fall
of 1905, or winter of 1906,

Third Enlargement: In February, 1905, the
Cold Springs Company, under contracet with the
Hinkle Diteh Company, enlarged the diteh from
a point about two miles from the headgate to
Section 15, Tp. 8 N. R. 28, completing the work
about November, 1905.

Fourth Enlargement: In the fall of 1906,
the Hinkle Ditch Company repaired the ditch
and enlarged same from Section 15, Tp. 3 N, R.
28 to Butter Creek and in spring of 1907, en-
larged the ditch from Butter Creek to Section
30, Tp. 4 N. R. 28, and extended the same to
Section 12, Tp. 4 N. R. 27.

¥ifth Enlargement: During the fall of 1907,

the Hinkle Ditch Company enlarged the low

line to Section 7, Tp. 4 N. R. 28, and enlarged
the main diteh from Section 15, Tp. 3 N. R. 28,
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to Butter Creek. The work of enlarging and
extending the ditch was commenced by the
Hinkle Ditch Company in March, 1903, and con-
tinued from that time on, except during the irri-
gating season, to February 15, 1908, when the
work was taken up by the Western Land & Irri-

gation Company.

Sixth Enlargement: The Western Land &
Irrigation Company commenced work in Feb-
ruary, 1908, and extended the low line from
Section 12, Tp. 3 N. R. 27, to the center of Sec-
tion 5, Tp. 4 N. R. 28, and enlarged the high
line from Section 4, Tp. 3 N. R. 28 to Section 8§,
Tp. 3 N. R. 28, and extended this line to Section
1, Tp. 3 N. R. 27; and during the summer and
fall of 1908 enlarged the main canal from Sec-
tion 15, Tp. 3 N. R. 28 to Butter Creek drop in
Bection 33, Tp. 4 N. R. 28. During 1909, the
Company cleaned out and deepened the canal
from the headgate to Section 18, Tp. 3 N. R. 28,
and strengthened the banks and put in a con-
crete headgate, and concrete weir wasteway
during December, 1908, and January, 1909.
During 1909, the Company extended high line
from Bection 1, Tp. 3 N. R. 27, to Sec. 9, Tp. 3
N. R. 27 and extended the “F"’ lateral, leaving
the low line in Sec. 19, Tp. 4 N. R. 28, about one
mile; and that in 1910 said company had ex-
tended and enlarged ‘‘F’’ lateral about three
and one-half miles to Sec. 33, Tp. 5 N. R. 28, and
strengthened and raised the banks on the main
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canal for eight miles between Sec. 18, Tp. 3
N. R. 29 to Sec. 33, Tp. 4 N. R. 28, and had
widened the low line and raised its banks from
said Sec. 33, Tp. 4 N. R. 28 to Sec. 19, Tp. 4
N. R. 28, and raised the banks of said line to
Sec. 5, Tp. 4 N. R. 28, and had extended said
low line from the East side of See. 6, Tp. 4 N. R.
28 to See. 32, Tp. 5 N. R. 28; that it would take
several years to build the necessary extensions
and laterals to cover fully the lands under the
project and that the work of construection and
improvement had been going on continuously,
except during the irrigating season, and was
still incomplete.

(6) That the dimensions of the ditch as
originally eonstructed and of each of the suc-
cessive enlargements were as follows:

As originally constructed: width, top 18
feet; bottom 10 feet; depth 4 feet; grade about
3 feet. .

First enlargement by Columbia Valley Land
& Irrigation Company, in 1892, from headgate
to Sec. 18, Tp. 3 N. R. 29; width, top 48 feet;
bottom 30 feet; depth 4 to 5 feet; grade .3 feet.
From Sec. 18, Tp. 3 N. R. 29 to Sec. 15, Tp. 3
N. R. 28; width, top 20 feet; bottom 12 feet;
depth 3 feet; grade about .3 feet.

Second enlargement by Butter Creek Com-
pany for Hinkle Ditch Company in 1904, Sec.

° 5
;. ‘ eek; width, top
15, Tp. 3 N. R. 28 to Butter Creek; ,
18’f'££t; bottom 10 feet; depth 3 feet; grade .2
feet. Extension Butter Creek to Sec. 30, Tp.
4 N. R. 28; width, top 18 fect; bottom 10 fect;

depth 2 feet; grade .2 feet.

Third enlargement by Cold Springs Compa.ny
for Hinkle Ditch Company in 1905, from point
two miles from headgate to Sce. 15, Tp. 3 N. R.
28; width, top 48 feet; bottom 30 feet; depth 4

feet; grade .3 feet.-

" Fourth enlargement by Hinkle Ditech Com-
pany in 1906, from Sec. 15, Tp. 3 N. R. 28, to
Butter Creek; width, top 24 feet; bottom 12
feet; grade about .3 feet; from Butter Creek to
said Sec. 30, Tp. 4 N. R. 28, width, top 24 feet;
bottom 12 feet; depth 214 feet; grade .3 feet;
extension from Sec. 30, Tp. 4 N. R. 28 to Sce.
12, Tp. 4 N. R. 27, width, top 16 feet; bottom 6
feet; depth 2 feet; grade 4 feet.

Fifth enlargement by Hinkle Ditch Com-
pany in fall of 1907, from Sec. 15, Tp. 3 N. R. 28
to Butter Creek, width, top 25 feet; bottom 15
feet; depth 214 feet; grade .3 feet; from But-
ter Creek to Sec. 19, Tp. 4 N. R. 28, width, top
20 feet; bottom 12 feet; depth 214 feet; grade
4 feet.

Bixth enlargement by Western Land & Ir-
rigation Company in 1908. Enlarged the high
line from Section 4, Tp. 3 N. R. 28 to Section
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8, Tp. 3 N. R. 28, width top 28 feet; bottom
10 feet; depth 414 feet; grade about .2 feet.
In 1909, enlarged main canal from Sec. 15, Tp.
3 N. R. 28 to Butter Creek, width, top 40 feet;
bottom 20 feet; depth 5 feet; grade .3 feet.
During 1909 the main canal was enlarged some-
what by clearing out and deepening the canpal
from headgate to Sec. 18, Tp. 3 N. R. 28, in-
creasing the carrying capacity but not materi-
ally’ changing the dimensions. In 1910 the
banks were raised and strengthened by which
the capacity was increased; that the ““F’’ lat-
eral was enlarged in 1910 to: width, top 15 feet;
bottom 5 feet; depth 214 feet; grade about .5
feet; and that the conecrete headgate at head
of the ditch has seven openings each 514 feet
by 2 feet in size.

(7) That the area of land irrigated in
1891, 1892, and 1893, was from 300 to 400 acres;
in 1904, 300 acres, in 1905, 600 acres, in 1906,
700 acres, in 1907, 1000 acres, in 1908, 1100
acres, in 1909, 1500 acres, and 1910, the date
of filing statement, 1938 acres; that the total
acreage irrigated at the time the statement
was made was 1938 acres located in Townships
3 and 4, Range 27; Township 3, Ranges 28 and
29, and Township 4 Range 28, E. W. M.; that
the land intended to be irrigated thru said
ditech is 17,159.57 acres located in Townships
3 and 4, Range 28, Townships 3 and 4 in

11 6

Range 27; Township 5 in Range 28, and Town-
ghip 2 in Range 29 East of W. M.

(8) That the soil in said area is a sandy
loam, about 500 acres being gravelly, and that

hay, grain, al--
the crops grown thereon are ) B
falfa, vegetables and all kinds of fruit.

That the plat prepared by the Sta'te -Engi-
neer did not show all lands actually irrigated
at the time the Statement was flled,‘ nor all
i of the lands which are intended to be irrigated
: from the ditch, and that the Company desired
to file a map showing all lands proposed to
be irrigated under its project.

(9) That the irrigation season extended
thruout the year whenever (water_was avail-
able, but particularly in March, April and May;
that the amount of water which had been put
to a beneficial use by the claimant was 6,000
miner’s inches of water for irrigation and
domestic purposes in 1910, and that it f:laimed
21,450 miner’s inches of water for said pur-
pose under its appropriations for the lands un-
der its project; that there were 17,159 acres of
land under the project which would require one
(1) miner’s inches per acre for their proper and
extensive irrigation; that contracts were out-
standing calling for one (1) miner’s inch per
acre for more than 8,280 acres of said lands; that
the Company also owned 5,208 acres of land
under the ditch which had not yet been irri-

Aol



12

gated, and to most of which ditches and lat-
erals had not been extended; that there was a
less of from 25 to 30 per cent from seepage and
evaporation in the ditches and canals, and that
the company had been unable to deliver more
that seventy per cent ol the water diverted at
the headgate and claimed that it vequired one
(1) miner’s ineh per acre for all lands under
its project, plus 26% for seepage and evapora-
tion, the total claim being for 21,450 miner’s
inches of water, and asked that it be awarded
that amount under its appropriations, and ac-
cording to its priorities; that most of the water
is used for irrigation during Mareh, April and
May, that being flood scasun when water is
most abundant, but it is also used during the
fall and winter months whenever water is
available; that water in the Umatilla River is
very low during the summer months, the short-
age usually beginning from May 15 to June
15, and continuing until October or November,
and that it was necessary to use the available
water in the fall or winter to saturate the soil
s0 crops can he successfully grown with fur-
ther flood irrigations in the spring.

That the water is not used for power and
that the Company had not had sufficient water
cach year, the scarcity beginning from the 15th
of May to the first of June and lasting until
October, due to a scarcity of water in the sum-
mer and early fall; that the Company owns the

13 r;;

ditch and water rights and about 5,280 acres of
¢ land under the ditch; that the company sells
the land with a water right and ‘charges an
apnual maintenance fee for keeping. up the
ditch; and to this statement was appended a
list of the holders of company c9ntracts, a
description by legal subdivisions ot 720 acres
of lands cleared and planted to crops .and in
course of irrigation; and a description by
legal subdivisions of 480 acres of land cleared
ready for planting and irrigation.

II.

......

(1) The United States of America, one
of the respondents herein, in its Statement
and proof of Claim set forth the post-office
address where process and mnotices in this
proceeding should be served upon it, and
alleged that it claimed a right to the waters
of the Umatilla River, said waters to be diverted
from the main stream and to be used for irriga-

tion.

(2) That its claims are based upon appro-
¥ - priations by the Minnchaha Irrigation. Cqm-
pany and the Maxwell Land & Ir1:1gatwn
fF Company, respectively, the rights of said com-
#% panies having been acquired by the United
- Btates by purchase and upon appropriations
.= by and grants to the United States in pursu-
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That after the control thereof passed to
the United States, the Maxwell System had
been a component and essential part of the
Umatilla Project and water diverted at the
intake of the main canal of the Maxwell Sys-
tem had been utilized not only thru the older
canals laterals, ditches and pipe lines of that
system, but also thru more recently con-
structed distributaries of the said Umatilla
Project, and that it was the intention to fully
utilize the water rights of and the water di-
verted thru the Maxwell System, not only by

means of the distributaries of that system as

originally constructed, but also by means of
the canals, laterals, ditches, pipe-lines, ete.,
of the Umatilla Project distribution system
that had been and were to be construeted for
that purpose, as well as for the purpose of
utilizing waters of the feed canal and reservoir.

For the Feed Canal, Cold Springs Dam and
Distribution System, test pits were dug, bor-
ings made and topography taken in the fall of
1905, and spring of 1906. The contract for
construction of the feed canal was let in 1906 and
construction began September 1, and was com-
pleted August 6, 1907; that after that date
additional construction consisted in placing
about two miles of concrete lining in the canal
and constructing two spill-ways. The construec-
tion of the canal included the construction of

o 10

%ﬁd'regulating works, concrete diversion dam
iand head-gate, by-pass, two waste-ways and

“four water-ways, railway crossing, bridges,

: that comstruction of Cold Springs Dam

o .gan in the fall of 1906, and was pushed
" “yigorously until completlon about June 15,
' ~1908. The construction of the distribution sys-

m began in the fall of 1906, and progressed

-“oontmuously to date of flhng statement and

proof of claim, at which time the project as a
-whole wag about seventy per cent completed.

«.-. The dimensions of the main canal of the

Minnehaha Irrigation Company as originally
constructed were: Width (top at water line),
12 feet; (bottom), 8 feet; (depth of water),
1.6 feet; grade, .6 feet; helght of diversion dam,
4 feet,

' First Enlargement: Width, top 18 feet;
bottom, 6 feet; depth, 3 feet; grade, .6 feet.

Becond Enlargement: Main canal of Max-
well Irrigation Company, being an enlarge-
ment of the main canal of the Minnehaha Irri-

-gation Company; width (top at water line),
28 feet; width (bottom), 12 feet; (depth of

water), 4 feet; (grade), .3; hught of diversion
dam, 9 feet.

Feed Canal: Width (top at water line),
37 to 32 feet; width (bottom), 14 to 17 feet;

depth of water 5.8 feet, average grade .2;

certain relative structures, to-wit: diversion § height of diversion  dam, 2.5 feet.
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Cold Springs Dam: Extreme maximum
height, 98 feet; maximum height above general
level of valley, 88 feet; length of crest, 3800;
volume, 757,000 feet.

Main Distributary Dam: Width (fop at
water line), 35 feet; width (bottom), 15 feet;
depth of water, 5 feet; grade, .15 feet.

(6) That the Minnehaha Irrigation Com-
pany during its first year of operation irrigated
about 25 acres of land; 45 acres the second
year and a gradual increase until it reached
about 80 acres in 1898. This being the total
area irrigated by the Minnehaha Irrigation
Company up to the time of the transfer of its
system to the Maxwell Land & Irrigation Com-
pany; that the Maxwell Land & Irrigation
Company, in pursuance of the appropriation
of the Minnehaha Irrigation Company, and
in accordance with its own appropriation, irri-
gated land as follows:

In 1905, 300 acres; 1906, 785 acres; 1907,
953 acres; in 1908, the first year of operation
of the Umatilla Project, about 1,500 acres;
in 1909, 2,000 acres and 4,137 acres in 1910,

That the United States had made provision
for the full utilization of the Minnehaha and
Maxwell water rights by the application of
such waters to lands originally proposed and
intended to be irrigated by said companies, and
that a large portion of said lands, in addition

wsths
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to those irrigated by said companies prior to
the transfer of their rights to the United States,
had been irrigated by the United States in
that manner; that the total area irrigated
under the Umatilla Project at the time the
settlement was made was 4,137 acres, the
total irrigable area under said Project 15,129
acres, and the total area then cultivated 3,753
acres; that the 10,435 acres of lands under the
Project situated in Townships 4 and 5 N. R.
28, E. W. M. and in Townships 4 and 5 N. R.
29-E. W. M., were intended to be irrigated by
the Minnehaha and Maxwell rights by means
of water diverted thru the Maxwell canal,
with supplemental irrigation with water
drawn for that purpose from the Cold Springs
Reservoir; that 25,000 acres, including the
above mentioned Maxwell area situated in
Townships 4 and 5 N. R. 28 and Townships 4
and 5, Range 29, at the time of the appropria-
tion by the United States were and are in-
tended to be irrigated by water diverted from
the river thru the feed canal and supplied to
the land by way of the distribution system
dix.'ect from the feed canal and thru the reser-
voir.

(7) That the surface soil is a mixture of
sand, voleanic ash and other fine materials, is
generally free from alkali and has little hard-
paxn, ‘and the crops successfully grown are
alfalfd, clover and other forage products,
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strawberries, gooseberries, blackberries and
small fruits generally, including melons and
garden products and orchards of apples, pears,
cherries, prunes, grapes, etec.

' (8) That claimant did not accept the plat

prepared by the State Engineer for the reason
that the same failed to show correctly the
location of a large portion of the structures
constituting its system, and do not show cor-
rectly the land which is or can be irrigated
from the works of the Umatilla Project; and
therefore supplements its Statement and
Proof of Claim with maps prepared by its
Engineer as designated Exhibits *“B”’ and *‘C”".

(9) That the irrigation season begins
about March 15 and continues until about
October 15 of each year; that an amount of
water, including all legitimate requirements
of new lands, unavoidable and legitimate losses
by evaporation, seepage, priming, ete., suf-
ficient to reclaim and irrigate the lands men-
tioned in Statement and Claim, had been put
to a beneficial use, and that the United States
claims waters of the Umatilla River, as fol-
lows:

Water right acquired by purchase from the
Minnehaha Irrigation Company thru the Max-
well Land & Irrigation Company, 25 cubic feet
per second; water right acquired by purchase
from Maxwell Land & Irrigation Company

‘Company, 114 cubic feet per. second; water

. 'rights granted to and initiated by the United
.. Btates and diverted from the river by way of
. the feed canal, 350 cubic feet per second; that
* the water will be used during the irrigation

geason beginning about March 15, and con-

" {inuing until about October 15 of each year,
= and will be diverted thru the feed canal during
..other periods of the year also; that the develop-
- ment of irrigable area under the Umatilla
- Project has been consistent :and the supply of
- water has been adeqimte; and that the United

Btates of Ameriga.is the owner of thé works,
including the"féed ‘eanal, Maxwell Canal, Cold
S‘prings Reservoir, and-all olher canals, pipe
lines and structures 'of the” Uthatilla Project,

- including the Maxwell System.

II1.

~ In addition to the foregoing the United
Btates also filed a statement and proof of
glaim for waters of the Umatilla River for
Irrigation, based upon application filed in the
office of the State Engineer on March 28, 1909,

. being application No. 13 for permit to con-

struct a reservoir, and application No. 237 for
permit to appropriate public waters of the
Btate of Oregon, the above applications being
f?r the so-called West Extension of the Uma.
tilla Project. The terms of the Statement and

23 12
“founded on the notice of appropriatiox;l by said
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Proof of Claim based on said application are
omitted from this abstract for the reason that
they were made in Mareh, 1909, and are
apparently in no way affected by the questions
raised: by this appeal.

IV.

(1) The Dillon Company, respondent
herein, in its Statement and Proof of Claim
set forth the post-office address of its officers
and alleged that it claimed a right to the
waters of the Uma-hlla River said waters to
be diverted. from the mam chaqnel of the river
for irrighfipn; ‘damestic’ and $iudk: phrposes.

(2) That itg:claim:isiibdsed upon appro-
priakion, diversion-and use-'and adverse use
for more than ten years; that its right was
initiated November 17, 1897, by the Dillon
Irrigation Company, and was first used for
irrigation or other beneficial use in April, 1898,
by said Company by diversion thru a ditch
known as the Dillon Irrigation Company’s
main canal and its laterals, which ditch is
owned by said Company.

(3) That the beginning of construction
thereof was November, 1897, and the date of
completion: of construction March, 1898, and
that there have been no enlargements thereof
made; that the dimensions of the diteh as
omginally constructed are as follows:

<<<<
,,,,
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Width, top, 10 feet; bottom 4 feet at water
line; depth, 3 feet; grade, 1 foot fall per
thousand, measurement of diteh being at a

int immediately below the diversion box
where the water coming from the common
head-gate and intake of the Maxwell Irriga-
tion Company is divided 300 feet below the
diversion from the river, the ditch from said

int to the river being owned or controlled
jointly by the Dillon Irrigation Company and
the Maxwell Irrigation Company; the area of
land irrigated each year being as follows:

1898, 325 acres; 1899, 390 acres; 1900, 430
acres; 1901, 450 acres; 1902, 450 acres; 1903,
470 acres; 1904, 510 acres; 1905, 595 acres;
1906, 630 acres; 1907, 695 acres; 1908, 810
acres; 1909, 840 acres; 1910, 900 acres; and
that the total area irrigated at the time of fil-
ing its statement was 900 acres, and the total
irrigable area is 2,032.50 acres, situated in
Townships 3 and 4, North of Range 28 East,
and Townships 3 and 4, North of Range 29
East of W. M

(4) That the soil is black loam and sand
loam and the erops ecultivated thereon arc

. alfelfa, wheat, barley, orchards, small fruits,

vegetables, timothy and wild grasses.

(5) That the claimant does not accept the
plat/ prepared by the State Engineer as show-

ing-correctly the location of its ditch and the
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lands which can be irrigated therefrom, be-
cause the map prepared by the State Engineer
does not show the correet amount of irrigated
and irrigable lands; that the irrigation season
is in May, June, July and August of each year,
and that the amount of water which has been
put to beneficial use was 25 second feet for
irrigation, domestic and stock purposes, and
that the same was used for irrigation during
the months of May, June, July and August,
and for stock and domestic purposes all the
year around; that the claimant has had suf-
ficient water each year for all purposes and
that said ditch and water right is the property
of the Dillon Irrigation Company, a corpora-
tion, which supplies water to the land above
mentioned, each of the several owners of said
land owning stock in the company.

V.

(1) The Furnish Ditch Company, one of
the respondents herein, in its Statement and
Proof of Claim, alleged that its post-office
address was Pendleton, Oregon; that it claimed
a right to the waters of the Umatilla River,
said waters to be diverted from the main
stream for irrigation and domestic use.

(2) That its claim is based upon appro-
priation, diversion and beneficial use and was
initiated March 8, 1905; that was water first

vone sl
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used for irrigation or other beneficial purpose
in 1906 and 1907; that the waters are diverted
and utilized by means of ditches, canals,
flumes head-gate, dams, reservoir and laterals,
the ditch being known as:the Furnish Ditch
and the reservoir as the Horseshoe Reservoir,
which are owned by the Furnish Diteh Com-

pany.

(3) That construction was begun in April,
1905, and is not yet completed; that the dimen-
gions of the ditch as originally constructed just
below the wasteway of the headgate was: width,
top, 22 feet; bottom, 10 feet; depth, 41‘[3 feet;
grade, 1.8 feet to the mile; that at the time the
Rtatement was filed there was 2,747 acres 17~
gated, and 2,621 acres to which laterals were
constructed, 407 acres of raw land under the
gystem not the property of the company and
2,459 acres of the Company’s land not irrigated,
and about 1,766 acres of land adjacent to the
diteh to be supplied with water therefrom, all
gituated in Townships 3 and 4 N. R. 29 Kast,
and township 3 N. R. 28 East, and that the
total area of lands under the system is 10,000
acres,

(4) That the soil in said area is a light
gandy voleanic ash and the crops which are
grown thereon are alfalfa, gardens, orchards,
fruite and berries; that the acreage under the
company’s system is being increased daily
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and is in excess of the area shown on the State
Engineer’s plat; that the irrigation season is

= —5,747 acres.

continuous at all times when water is obtain-
able; and that the Company had used 10,000
miner’s inches of water under six-inch pres-
sure, or its equivalent in second feet, and that
the same was used countinuously when obtain-

able from the natural flow of the river, or from

storage in the Horseshoe Reservoir; that the
Company had not had sufficient water each
year for the use for which an appropriation was
claimed; that there is not sufficient water in
all of the summer months but that the defi-
ciency was expected to be obviated by the
Horseshoe Reservoir; that the Furmish Ditch

Company owns the water and its associate -

company, the Inland Irrigation Company owns
most of the land to be supplied, fo which
Statement and Proof of Claim was appended
certified copy of notice of appropriation of
10,000 inches of water by the Inland Irriga-
tion Company posted on the 14th day of April,
1905, and recorded in Umatilla County, Ore-
gon, on the 15th’ day of April, 1905, together
with a deed from the Inland Irrigation Com-
pany to the Furnish Diteh Company, dated
May 20, 1907, conveying to the Furnish Ditch
Company all rights under said appropriation.

And to which was also appended:
List One. Land under the Furnish Ditch

.....

List Two. Land not yet irvigated but laterals

- ‘constructed to land, aggregating 2,621 acres.

Tist Three. Raw lands under the system
not the property of the Inland Irrigation Com-

. pany aggregating 407 acres, and

List Four. Raw lands the property of the

— -Ioland Irrigation Company, aggregating 2,459

acres; also a list of lands adjacent to the Fur-

" nish Diteh to be supplied with water therefl om

aggregating 1,766 acres.

VI

UNITED STATES OF AMERICA VS, WEST-
TERN LAND & IRRIGATION CO.

Contest No. 93.

That at the time appointed therefor, the
United States of America contested appellant’s
Statement and Proof of Claim, and thereafter
on June 5, 1911, by leave of the Superintendent
of Water Division No. 2, before whom said pro-
ceedings were pending, filed an

AMENDED CONTEST

of appellant’s Statement and claim, allegmg
as a ground of contest:

“(1) Contestant alleges that any right
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in and to the waters of Umatilla River
that claimant now has or claims to have
in excess of 41.6 cubic feet per second of
said waters is subject to prior rights of
the contestant as follows:

Right in and to said waters to the ex-
tent of 25 cubic feet per second of said
waters, initiated by the Minnehaha Irri-
gation Company on November 14, 1894,
and now owned by contestant.

Right in and to said waters to the ex-
tent of 114 cubic feet per second of said
waters, initiated by the Maxwell Land &
Irrigation Company on February 25, 1904,
and now owned by contestant.

Right in and to said waters to the ex-
tent of 350 cubic feet per second of said
waters, initiated by contestant on Septem-
ber 6, 1905.

(2) Contestant further alleges that
any and all rights of claimant in and to
the waters of said stream are in any event
subject to the aforesaid prior right of
contestant to the extent of 25 cubic feet
per second of said waters, initiated Novem-
ber 24, 1894.

(3) Contestant alleges that the ditches
and works and alleged rights of the Uma-
tilla Meadows and Butter Creek Canal
Company, of J. M. Jones, et al, and of
the Columbia Valley Land & Irrigation
Company, if any such existed—stated by
claimant to have been purchased and
succeeded to buy it—were, long prior to
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the 14th day of March, 1903, entirely and
wholly abandoned; that there was a failure
at all times to exercise diligence in connee-
tion with said eclaims; and further, that
there never were, under and pursuant to
the said alleged appropriations, any lands
of any character irrigated, and that the
lands alleged to have been irrigated were
irrigated, if at all, under some other sys-
tem, and under and pursuant to other
rights to the waters of the said stream
and not by any of the predecessors in
interest of claimant.

(4)  Contestant denies that the alleged
water right of elaimant was initiated in
any manmner or at any time prior to March
14, 1903, and denies that the said Umatilla
Meadows & Butter Creek Canal Company,
J. M. Jones, et al., or Columbia Valley Land
& Irrigation Company were, or ever have
been, in any manner or for any purpose
the predecessors in interest of claimant.

(6) Contestant further denies that the
ditch and works of claimant were at the
time of the initiation of its alleged water
right or at any time prior to their pur-
chase in February 1908 by claimant and
subsequent enlargement thereby intended
to irrigate the 17,159.57 acres of land
described in Statement and Proof of claim-
ants, or any amount in excess of 3,330
acres; and alleges that none of the said
17,159.57 acres, save the 3,330 acres afore-
said, were prior to said enlargement sus-
ceptible of irrigation from the diteh and
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works of claimant, and that said ditch and #
works were prior to said time not capable H
of irrigating, or planned to irrigate more ¥
than the said 3,330 acres. '

(6) Contestant alleges that at all #
times prior to the month of March, 1908, &
and up to and until the transfer of its
property and alleged rights to claimant, #
the Hinkle Ditch Company, predecessor i
in interest of claimant, was a moribund
and inactive concern, and allowed its ¥
ditch and works to become out of repair g
and difficult of even limited operation, 78
and failed to exercise reasonable diligence 3
in developing its said claims and property; 4
and that there were not at any time prior
to said month of Mareh, 1908, more than
750 acres of land irrigated through and 3
by means of said ditch and works; and W
contestant denies that 1938 acres were M
irrigated at the time of filing of State- 4
ment and Proof of claimant, or at any time 2%
prior thereto, or that any amount of land
wag irrigated at that time or at any time 2
prior thereto in excess of 1,470 acres. ’

(7) Contestant alleges that the dimen- %
sions and grades of the ditech and works
of claimant, and of the enlargements 3
thereof as given in his Statement and 38
Proof are inaccurate and incorrect, and 3
denies that they are true insofar as they °
show that said diteh and ‘works were
capable at any time E)I'ior to their enlarge-
ment by claimant of taking and carrying
more than 50 cubic feet of water per

‘ ray
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second, and insofar as they show said
ditch and works has mow or had since
gaid enlargement a capacity of more than
150 cubic feet per second, and alleges
that said ditch and works, did not at any
time prior to said enlargement have a
capacity in excess of fifty cubic feet per
second of water, and have not had since
gaid enlargement of a. capacity of more
than 150 cubic feet per second.

(8) Contestant alleges that at or about
the time of said purchase there was also
purchased from other vparties a large
body of land not theretofore intended to
be irrigated by said ditch and works of
claimant and not theretofore controlled by
said claimant or his predecessors in inter-
est; and that claimant did then and there
proceed to greatly enlarge said ditch and
works, so that the same now have a
capacity of 150 cubic feet per second and
no more, as aforesaid, and to adopt and
carry out plans for the irrigation of lands
not theretofore intended to be irrigated
or capable of irrigation from said ditch
and works; and did so increase and en-
large upon the project of the Hinkle Ditch
Company, and did so change and alter
the plans and intentions thereof, as to
render any right in and to the waters of
the Umatilla River that claimant might
initiate or acquire for'the urrigation of
lands in excess of said 3,330 acres subject
not, only to the right of the contestant in
and to the waters of said Umatilla River
initinted November 14, 1894, but also to
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rights of contestant initiated February 25,
1904 and September 6, 1905, as aforesaid
(and as to any claim or right by claimant
for the irrigation of more than 12,000
acres, subject as well to the right of con-
testant initiated March 28, 1309).

(9) Contestant. denies that the ditch
and works of claimant since their enlarge-
ment as aforesaid by claimant or at any
time have been intended to irrigate the
17,159.57 acres of land mentioned in Proof
and Statement of claimant, or any land,
or any amount of land in excess of 12,000
acres, and alleges that none of the said
17,159.57 acres of land save the said 12,000
acres aforesaid were at the time of said
enlargement or ever have been suscepti-
ble of irrigation from the ditch and works
of claimant as thus enlarged, or otherwise;
that said diteh and works as thus enlarged
are not and npever have been capable of
irrigating more than the aforesaid 12,000
acres of said land, and that prior to said
enlargement said ditch and works were not
capable of irrigating more than 3,330 acres
of land. Contestant alleges that all claims
of claimant to water right in excess of a
total of 150 cubic feet per second are and
will be subject to all rights of contestant
in and to the waters of the Umatilla River,
as set out in its Statements and Proofs
filed herein.

(10) And contestant further alleges
that none of the desert land entries that
depend upon the ditch and works of claim-
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ant for their water rights and water supply
are included within the 3,330 acres afore-
said; that claimant cannot furmish water
to lands in addition to the said 3,330 acres,
except during times of extreme flood flow
in said Umatilla River, if at all, and then
only for a very brief period in an entirely
inadequate manner and quantity, and at

‘a time when the same cannot be beneficially

used, for the reason that water is not
otherwise available in the river for that
purpose, as the claim of claimant of the
right to divert and use more than' 41.6
cubie feet per second of said water is sub-
jeet to all rights upon the said stream
initiated prior to the enlargement of
claimant’s ditech and works in 1908, in-
cluding those of contestant; and that as
to any lands in addition to the said 12,000
acres claimant cannot by reason of the
premises furnish any water supply.

(11) Contestant denies that claimant’s
irrigation season is as stated in said State-
ment and Proof or that there 1s any such
geason or any irrigation season at all in any
year of more than 100 days from and after
the 1st day of March of any and all years;
and contestant denies that the waters of
gaid stream have been beneficially used
in any manner by elaimant through and
by means of the diteh and works of the
claimant, or otherwise, at any time in any
year, save during the 100 days aforesaid;
and alleges that said waters have never
been beneficially used through and by
means of said ditch and works for any
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other purpose than the irrigation of said
land; and contestant further alleges that
all use by claimant has been very limited
in latter half of the said 100-days period
and at all times has been subject fo the
prior rights of contestant to use said
waters as herein set out.

(12) Contestant denies that claimant,
or its predecessors in interest, or any other
persons, firms or corporations have or have
initiated, or can establish or perfect, any
right in and to the waters of said stream
in excess to one-eightieth of omne cubic
foot per second per acre for the irrigation
of lands for and in connection with which
a water right is claimed by claimant, or
have, or have initiated, or can establish
or perfect, any right in and to said waters,
except that they be subject to the prior
rights of contestant in and to said waters
as hereinbefore stated; and denies that
claimant, or its predecessors in interest,
or any other persons, firms or corporations,
have used the waters of said Umatilla
River for any other purpose than that of
irrigation, and denies that said elaimant,
or 1its predecessors in interest, or any
other persons, firms or corporations, have
or have initiated or established any other
right of any character or for any other
purpose than irrigation in and to said
waters.

WHEREFORE, contestant prays that :

all claims of claimant that are against
fact, without right, wrongful, improper
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or excessive, as in the foregoing set out,
or otherwise, be disallowed and held for
naught, and that all and every right of
said claimant in and to the waters of the
Umatilla River be determined to be sub-
ject to the prior right of contestant in
and to said waters, initiated November
14, 1894; that it be determined that all
and every right of claimant in and to
the waters of said river in excess of any
in addition to the said 41.6 cubic feet per
gsecond of said waters hereinbefore men-
tioned, be determined to be subject to the
prior rights of contestant, in and to said
waters initiated respectively on November
14, 1894, February 25, 1904, and Septem-
ber 6, 1905; that all and every right of
claimant in and to said waters be deter-
mined — subject in any event to prior
rights of contestant, as aforesaid—to be
in the aggregate not in excess of one-
eightieth of one cubic foot per second of
the waters of said stream for each acre
of such lands as shall be found in this
proceeding to be entitled to  irrigation
under and by way of said rights; that all
claims of water right by claimant in ex-
cess of 150 cubic feet per second be deter-
mined to be subject in any event to all
rights of contestant in and- to said waters
as set out in its Statements and Proofs filed
herein; that all claims of. claimant to
water rights of any other character or for
any other purpose than irrigation, be dis-

| . allowed and held for naught; and that

contestant have and recover of eclaimant

I8 eosts and disbursements herein.’”’
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On the 29th day of June, 1911, appellant
filed a
DEMURRER

to paragraph 10 of said contest, setting up the

following grounds:

(1) That the Board of Control has
no jurisdiction of the persons of the desert
land entrymen whose rights the United
States seeks to have adjudicated in this
proceeding under the allegations of said
paragraph.

(2) That the Board of Control has no
jurisdiction of thé subject matter of said
paragraph, to-wit: what constitutes a suf-
ticient water right for a desert land entry,
and whether this claimant can furnish and
deliver to the desert land entrymen who
hold contracts from it sufficient water to
reclaim their lands in accordance with the
laws of the United. States.

(3) That said paragraph does nof
. state facts sufficient to constitute a ground
of contest herein.

(4) And that there is a defect of
parties defendant in that the desert land
entrymen whose rights are affected are not
made parties to or defendants in this
contest.

(5) That said ground of contest was
not set forth or alleged within the time
limited by-law, to-wit: within five days
after the expiration of the period fixed by
the Board of Control for the inspection
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of evidence in the above entitled proceed-
ing.” _

And on said 29th day of June, 1911, appell-
ant also filed a ‘

MOTION TO STRIKE

portions of said amended contest, to-wit:

“The words ‘and as to any claim of
right by elaimant for the irrigation of more
than 12,000 acres, subject as well to the
right of contestant initiated March 28,
1909,” for the reason that the matters and
things attempted to be alleged thereby are
frivolous, immaterial and sham.

To strike out all of paragraph 10 of
gaid amended contest on the ground and
for the reason that the same does not allege
or state any ground of contest; that the
matters and things therein alleged are
frivolous, irrelevant, immaterial and sham;
and that the Board of Control has no juris-
diction of the subject matter of said para-

aph and no power to determine the suf-
iency of the water right for a desert land
entry, and has no jurisdiction of the per-
sons of the various desert land entrymen
the sufficiency of those water rights con-
testant is seeking to have adjudicated in
this proceeding.

And to strike out all that part of para-
graph 12 of said amended contest begin-
ning with the word ‘or’ in the first line
of said paragraph and ending with the
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word ‘interest’ in the eleventh line thereof,

for the reason that the matters and things
therein alleged are immaterial, frivolous
and sham; that the said matters asked to
be stricken out allege a conelusion of law
and not an issuable fact present matters
which it is the province of the Board of
Control to determine, and are not respon-
sive to any allegation in claimants state-

ment and proof of claim heretofore filed
herein.”

And on June 29th, 1911, subject to said

demurrer and motion to strike, appellant filed
its
ANSWER

to said contest of the United States of America,
as follows:

‘(1) Admits that Oliver P. Morton is
Assistant to the United States Attorney for
the District of Oregon; that he is duly
authorized by the Attorney General of the
United States and is acting for and on be-
half of the United States in the premises
and in that behalf has contested the water
rights of claimant as set forth and claimed
in the Statement and Proof of Claim here-
tofore filed herein by this claimant.

(2) Claimant denies each and every

material allegation, matter and thing in
said amended contest alleged, and denies :

specifically and severally each and every
paragraph of said amended contest, and the
whole thereof, except as specifieally admit-
ted in paragraph 1 hereof.”

{
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:And for further and separate answer and
Wifsnine to said amended contest claimant al-

5 (1) Claimant reiterates and reaf-
. firms all the allegations, matters and
w7 . things set forth and alleged in fthls claim-
- ants Statement and Proof of Claim hereto-
. fore filed herein, which said Statement and
. Proof of Claim is hereby referred to and
% made a part hereof. And claimant alleges
=~ that in addition to the amount of land
2. which was irrigated from its ditches and
- under its project as set forth in said State-
~ment and Proof of Claim claimant has
*:. furnished water for the irrigation of at
- least two thousand additional acres dur-
ing the year 1911 and that said additional
uantity of land has been successfully and

y irrigated and placed in cultivation
under its project since said Statement and
Proof of Claim were filed herein.

(2) Claimant alleges that the rights
of contestant, if any it has, under the al-
leged appropriation of the Minnehaha Irri-

ation Company initiated November 14,
%894, are limited to 215 second feet of
: .. water, or so much thereof as may be neces-
= gary to properly irrigate 80 acres of land,
= that being the total amount of land at any
—— . time irrigated or reclaimed under said
= - alleged right as claimed by contestant in
soe - its statement and proof of claim hereto-
== fore filed herein. Claimant further alleges
~v~- that all rights and claims of said Minne-
7" baha Irrigation Company in and to the

1]
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waters of the Umatilla River were wholly
abandoned and lost long before contestant
acquired or attempted to acquire any inter-
est therein and that contestant never
acquired and has not now any interest in
and to the waters of the Umatilla River
under said alleged right claimed to have
been initiated by the Minnehaha Irriga-
tion Company.

Claimant further alleged that the rights
of eontestant, if any it has under said al-
leged Minnehaha Irrigation Company ap-
propriation are subsequent in time and
inferior in right to all rights and claims of
this claimant, except the right of this
claimant based on the appropriation made
by the Hinkle Ditch Company on March
14, 1903; and that all other rights and

_claims of contestant whenever initiated or
however acquired are subsequent in time
and inferior in right to all the rights and
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to a beneficial use more tha’n 25 gecond feet
of water under said right.’

For further and separate answer and de-
fense to said amended contest claimant alleges:

(1) That the contestant has 1o
ow.eg' gr authority or right by law or oth-
erwise to appropriate, claim, acquire or use
any of the waters of the Umatilla nggr é)r
any of its tributaries for any of the object E,
urposes, rights or claims set forth mfl 8
léta’m’-zrnem; and Proof of Claims hereto oie
filed herein, and has no legal capacity 1 0
participate in this adjudication of the r{?ﬁa-
tive rights to the waters of the Uma 1ka
River and its tributaries or to ask, take,
receive or obtain any rights under any
adjudication which may be made herein.

For further and separate answer and de-

fense to the grounds of contest attempted to be
set up in paragraph 10 of said amended con-

test, claimant alleges:

claims of this claimant as set forth in its
Statement and proof of Claim heretofore

filed herein.

(8) Claimant further alleges that the
contestant is not entitled to have or claim
any of the waters of the Umatilla River in
excess of 25 second feet under the right
claimed to have been initiated by the Max-
well Land & Irrigation Company on Feb-
ruary 2oth, 1904, for the reason that at the
time the said contestant acquired said
right the full capacity of said Maxwell
ditch was 25 second feet and the grantors
of contestant had never diverted or applied

t¢(1) That the Board of Control of the
State( o)f Oregon has no jurisdiction to‘dleé
termine the sufficiency of a water _rxg_l
for desert land entries and has no Jumsil ic-
tion of the desert land entrymen w ltl)sg
rights are sought to be affected and calle
in question by the allegation of said para-

graph. | .
“Wherefore claimant prays that its

i heretofore presented and file1d
lc:\l;};?n a?ae allowed and that claimant’s
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rights be adjudged and decreed to be su-
perior in time and right to any and all
claims of contestant, that contestant's
notice of contest be dismissed and that
claimant recover from contestant the eosts
and disbursements of this proceeding.”’

Thereafter on May 13, 1912, the United
States of Ameriea filed its

REPLY

to said answer, as follows:

““(1) Contestant denies each and every
and all material allegations and statements
made and contained in the first further and
scparate answer and defense of said answer
(or reply) of claimant, except as set forth
herein and in contestant’s said amended
notice of contest and in statements and
proofs by contestant filed in this proceed-
mg; and further replying to said first, fur-
ther and separate answer and defense con-
testant, without admitting that the irriga-
tion of any amount of additional lands
during the year 1911 and since the filing of
claimant’s said statements and proofs is
material to the present controversy, not
having sufficient knowledge of the matters
and things alleged by claimant in that re-
gard, denies upon information and belief
that any water was furnished by-claimant
during the year 1911 and since the said
statements and proofs of claimant were
filed herein for the irrigation of said two
thousand (2,000) additional acres or any
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part thereof, and denies that said additional
quantity of land or any quantity of land has
been successfully and fully irrigated and

laced in cultivation, or partially so or at
all, by claimant since said statements and
proofs were filed herein; and in confirma-
tion of the foregoing and in further reply
to the said first, further and separate an-
swer and defense of claimant, contestant re-
iterates and affirms the matters and things
set forth in said amended notice of contest
and said statements and proofs, and does
herein refer thercto and make the same a

part hereof.

(2) Contestant denies each and every
and all material allegations and statements
made. and contained in the second fur-
ther and separate answer and defense of the
said answer (or reply) of claimant, except
as set forth in contestant’s said amended
notice of contest and in statements and
proofs by contestant filed in this proceed-
ing; and in confirmation of the foregoing
and in further reply to the said second fur-
ther and separate answer and defense of
claimant contestant reiterates and affirms
the matters and things set forth in said
amended notice of contest and said state-
ments and proofs, and does herein refer
thereto and make the same a part hereof.

(8) Contestant denies each and every
and all material allegations and statements
made and contained in the third further and
separate answer and defense of the said
answer (or reply) of claimant, except as set
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forth in contestant’s said amended notice of
contest and in statements and proofs by
contestant filed in this proceeding; and in
confirmation of the foregoing and in fur-
ther reply to the said third further and
separate answer and defense, contestant
reiterates and affirms the matters and
things set forth in said amended notice of
contest and said statements and proofs,
and does herein refer thereto and make the
same a part hereof.

WHEREFORE, contestant prays that
the said answer (or reply) of claimant be
held for naught; that the rights and claims
of contestant as asserted and presented in
its sald statements and proofs be estab-
lished and allowed as against claimant;
that the rights and claims of claimant be
defined, limited and established in accord-
ance with contestant’s said amended notice
of contest and the prayer thereof; and that
contestant have and recover of claimant

its costs and disbursements in this con-
test.”’

R R T TA R iis niut BN s O S0 0 ]

VII.

WESTERN LAND & IRRIGATION CO. VS.
UNITED STATES.

Contest No. 38.

That at the time appointed therefor, to-wit,
on or about September 23, 1910, the appellant

A7 )

contested the statement and claim of the
United States of America and alleged that it
did contest and protest against the right and
claim of the United States to any of the waters
of the Umatilla River, or any of its tributaries,
for irrigation or any other purpose based on
the appropriation of The Minnehaha Irrigation
Company, to whose rights the United States
claims to bave succeeded, except for 214 cubie
feet of water per second, which this contestant
concedes to said right, prior or superior to the
right of this contestant initiated March 14,
1903, and it also contests and protests against
the right and claim of the United States to
any of the waters of the Umatilla River or any
of its tributaries, based on the appropriation
of the Maxwell Land & Irrigation Company,
to whose rights the United States claims to
have succeeded, prior or superior to the rights
of the contestant, or at all, for the following
Teasons: ‘ :

“(1) That said Minnehaha Irrigation
Company did not use due diligence in ap-
plying the water to which it was entitled
to a beneficial use, and the proofs submit-
ted in support of said right show that only
80 acres were irrigated under said right
from the initiation thereof in 1894 up to
1904 and said Company lost any rights it
ever had, except for the quantity of water
required for the irrigation of said 80 acres,
by abandonment and failure to apply the
game to a beneficial use long before the
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United States acquired any right or inter-
est in or to said appropriation.

(2) That the eclaim of the United
States to 25 cubic feet per second under
said Minnehaha Irrigation Company right
is excessive to the extent of 23 cubic feet
per second, 2 cubic feet per second being
all the water said Minnehaha Irrigation
Company ever applied to a beneficial use
under its said appropriation.

(3) That the Maxwell Land & Irriga-
tion Company never irrigated more than
300 acres of land under its alleged appro-
priation, and wholly abandoned said ap-
propriation and right except as to the
quantity of water required to irrigate 300
acres of land, and the United States, after
it succeeded to the rights of the Maxwell
Land & Irrigation Company, abandoned all
the ditches and eanals coustructed by said
Maxwell Land & Irrigation Company, ex-
cept such as were necessary for the irriga-
tion of said 300 acres of land, and ceased to
use the same for the irrigation of any
lands under said Maxwell Land & Irriga-
tion Company appropriation.”

On June 12, 1911, the United States filed

ANSWER

in said Contest No. 38, and alleged:

‘(1) Alleges in answer and reply to
the introductory paragraph of said notice of
contest that the United States is the suc-
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cessor in interest and has succeeded to the

. rights of the Minnehaha Irrigation Com-

pany and Maxwell Land & Irrigation Com-
pany, and that in pursuance of the respec-
tive appropriations of water by said com-
panies the United States has rights to di- .
vert and use the waters of the Umatilla
River initiated November 14, 1894, and Feb-
ruary: 25, 1904, to the extent of 25 cubic feet
per second and 114 cubic feet per second, re-
spectively; that the said right to divert and
use 25 cubic feet per second of said waters
is prior in time and superior in right to
all claims and rights of the Western Land
& Irrigation Company, and that the said
right to divert and use the said 114 cubic
feet per second is prior in time and superior
in right to all claims and rights of the said
company in excess of 41.6 cubic feet per
second.

(2) Denies each and every allegation
contained in paragraph 1 of said notice of
contest, except in so far as the same may be
specifically admitted in the allegations and
statements made on behalf of the United
States in its Statements and Proofs filed in
this proceeding, and alleges that it was at
all times the intention of the Minnehaha
Irrigation Company and of its successors in
interest, the Maxwell Land & Irrigation
Company and the United States, through
and by said Minnehaha TIrrigation system
and water right to irrigate 2,000 acres of
the land shown in the Statement and Proof
of the United States as capable and suscep-
tible of and intended to be irrigated under
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and by means of the systems of the Minne-
haha Irrigation Company and the Maxwell
Land & Irrigation Company; that neither
said Minnehaha Irrigation Company nor its
suceessors in interest, the Maxwell Land &
Irrigation Company and the United States
at any time or for any purpose ever aban-
boned or failed to apply water to a bene-
ficial use under and in pursuance of the
appropriation of the Minnehaha Irrigation
Company; that from the commencement of
the construction of the Minnehaha Irriga-
tion Company’s system and up to the pres-
ent day the same has been diligently and
consistently constructed, as shown in said
Statement and Proof; that through and by
means of the said Minnehaha system and
water rights and in enfire conformity with
the law the Minnehaha Irrigation Company
and its suceessors in interest have consist-
ently and with due diligence irrigated in-
creasing areas of land, as shown in said
Statement and Proof, and have as thus
shown in pursuance of the appropriation of

~ the said Minnehaha Irrigation Company

applied all of the said 25 cubic feet per sec-

“ond to a beneficial use, that the Minnehaha

system was as originally constructed, ever

_since has heen, and is now, capable of fur-

nishing a water supply for the irrigation of
2,000 acres of land; that by reason of the
premises and for the further reasons set out
in that certain notice of contest and contest

filed by the United States in this proceed-

ing against the Western Land & Irrigation

 Company, as modified in the proposed
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amendment thereof, copy of which is hereto
attached and made a part hereof, the
United States has and has duly acquired
the right to divert and apply to a bene-
ficial use the waters of the said Umatilla
River to the extent of 25 cubic feet per
second in pursuance of the said appropria-
tion of the Minnehaha Irrigation Company
prior in time and right to every and all
claims or rights of the Western Land &
Irrigation Company in and to said waters.

(3) Denies each and every allegation.
contained in paragraph II of said notice
of contest and denies that the said claim
of the United States to 25 cubic feet per
second in pursuance of the Minnehaha Irri-
gation Company’s appropriation is exces-
sive in the amount of 23 cubic feet per
second, or in any amount; and alleges that
all of said 25 cubic feet per second has
with all due diligence been put fo a bene-
ficial use through and by means of said
Minnehaha Irrigation Company’s system
by the said Minnehaha Irrigation Com-
pany and its successors in interest.

(4) Denies each and every allegation
contained in paragraph III of said notice
of contest, and alleges that it was at all
times the intention of the Maxwell Land
& Irrigation Company and of its successor
in interest, the United States through and
by means of the Maxwell Land & Irriga-
tion Company’s system and in pursuance
of said Company’s appropriation to irri-
gate more than 9,000 acres of land, as
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shown in said Statement and Proof of the
United States; that from the commence-
ment of the construction of the said Max-
well Land & Irrigation Company’s system
and up to the present day the same has
been diligently and consistently con-
structed and developed, as shown in said
Statement and Proof; that through and by
means of the sald Maxwell system and
water rights the Maxwell Land & Irriga-
tion Company and its successor in interest
have consistently and with due diligence
irrigated increasing areas of 1&115, as
shown in said Statement and Proof, and
have as thus shown in purspnance of the
appropriation of the said Maxwell Land &
Irrigation Company, applied a very large
part of the said 114 cubie feet per second
to beneficial use, and have constructed
canals, laterals, ditches, turnouts, and

other irrigation applances for the imme- :

diate a%p ication to such use of all of the
water thus apfropriated and for the irri-
gation of all of the said land intended and
proposed to be irrigated as aforesaid, and
that more than 3,000 acres have been irri-
%?)t&d by the Maxwell Land & Irrigation

mpany and its successor in inferest
through and by means of said Maxwell sys-
tem pursuant to said appropriation; that
by reason of the premises the United
States has and has duly acquired the right
to divert and apply to & beneficial use the
waters of said Umatilla River to the ex-

tent of 114 cubic feet per second of said.

waters in pursuance of the said appropria-

~ N v
tion of the Maxwell Lapd & JIrrigation

Company prior in time and rigfxt to every
and sll olaims or rights of the Waestern
Land & Irrigation Company save the right
to divert and use 41.6 cubic feet per sec

ond of said waters. :

And in further answer and reply to said
notice of contest reference is hereby made
to Statements and Proofs filed on behalf
of the United States in this Emceedjng,
and the same are made a part hereof, and
the allegations therein contained are re-
iterated and confirmed; and reference is
also made to that certain notice of con-
test and eontest filed in this proceeding
on behalf of the United States against the
Wesatern Land & Irrigation Cempany as
modified in the proposed amendment
thereof, copy of whieh is hereto attached,
and made a part hereof, and the denials,
admissions and allegations therein con-
tained are hereby reiterated and con-
firmed.

WHEREFORE, the United Btates
rays that this contest be dismissed and
ﬁeld for naught; that all rights and claims
of the Western Land & Irrigation Com-
any in and to the said waters of the
%matilla River be determined to be sub-
jeet to the prior right of the United States
to divert and use the same to the extent of
25 cubie feet per second, and that all
claims of right in and to said waters of
said company in excess of 4¢1.6 cubic feet
per second be determined to be subject to
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all rights of the United States in and fo |

said waters, as set out in its Statement and
Proofs filed herein, including the aforesaid
right to divert and use 114 cubic feet per
second, and that the United States have
and recover of the Western Land & Irriga-

tion Company its costs and disbursements :

herein.”
That on June 29, 1911, appellant filed its
REPLY

as follows:

~ (1) Denies each and every allegation
in paragraph I of said answer contained
except that the United States has suc-
ceeded to the rights of the Minnehaha Irri-
gation Company and the Maxwell Land &
Irrigation Company, as therein alleged.

(2) Denies each and every allegation
of affirmative matter in paragraph IT of
said answer contained.

(3) Denies each and every allegation
of affirmative matter in paragraph III
of said answer contained.

(4) Denies each and every affirmative
allegation in paragraph IV of said answer
contained.

And for reply to the matters and things
set out and alleged as a further answer and
reply in contestee’s answer herein, contest-
ant denies each and every allegation, mat-
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the United States heretofore filed by this
contestant herein. ‘

WHEREFORT contestant prays for
decree herein limiting the rights of the
United States as against this contestant
to 2 and 14 cubic feet of water per second
under the Minnehaha Irrigation Company
right, which contestant concedes to said
right prior and superior to the rights of
this contestant under its appropriation of
March 14, 1903, and limiting the Maxwell
Land & Irrigation Company right to the
quantity of water necessary to irrigate
three hundred acres of land, and adjudging
said Maxwell right and all other rights and
claims of the United States to be inferior
in right and subsequent in time to the
rights and claims of this claimant, and
for the costs and dishursements of this
contest.” :

DILLON IRRIGATION COMPANY V8.

WESTERN LAND & IRRIGA-
TION COMPANY.

Contest No. 12.

On September 28th, 1910, the Dillon Irri-
gation Company filed its

NOTICE OF CONTEST

against appellant’s Statement and Claim, and

ter and thing therein alleged, except as
alleged:

admitted in the notice of contest against
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‘(1) That contestant is a corporation
organized and existing under and by virtue §
of the laws of the State of Oregon, and for ¥
the purpose of diverting waters of the ¥
Umatilla River and distributing the same
to certain lands adjacent thereto, of own-
ing and constructing operating dams, di-
version works, flumes and ditches and do-
ing all things necessary to be done in car-

ing and distributing the said waters to

e said lands. That heretofore and dur-
ing the period designated by the above
entitled board the contestant duly filed its
Proof of Claim with the said board where-
in and whereby it set out its right to the
use of the waters of the Umatilla River in
manner and form as by the said board re-
quired and the said Proof of Claim is now
referred to and made a part hereof. That 3
as set forth in the said Proof of Claim the
contestant has acquired and now owns and
enjoys by appropriation, diversion and
application all the beneficial uses therein 3
described and right to the use of the waters 3
of the Umatilla River which said right was
initiated by posting notice in November,
1897. That pursuant to the said notice °
contestant commenced diversion of the wa-
ters of the said River in March, 1898, and
during all the times since said date con-
testant has used and now is diverting and
using the said waters for the reclamation
of arid lands and for domestic and live
stock purposes and by its said continuous °
application and beuneficial uses contestant
is now entitled to a right to use sufficient

7!
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‘of the said waters for the urrigation of

90085 acres of land and for the other
above mentioned purposes.

¢ the said diversion has been made
thmThah the contestant’s ditch k,nom; a8
the Dillon Irrigation Company’s diteh,
which said ditch is built and located as in
contestant’s certain map heretofore duly
filed herein and referred to as a part of
this notice of contest. And that the waters
go diverted by contestant have been di-
verted by meaus of contestant’s certain dam
and diversion works and through contest-
ant’s said ditch, That the u;t)ger end of
contestant’s ditch is known as the Maxwell
diteh and is used by this contestant in com-
mon with a certain other claimant to the
right to the use of the waters of the Uma-
illa River and the use so made through
the said ditches by this contestant has been
during all the times since March, 1898,
open, mnotorious, eontinuous, adverse and
under a claim of right to the waters so
used and have during the said period been
applied to the beneficial uses hereinabove
referred to. That contestant has entered
into valid subsisting contracts with land
awners and water users located under its
line of ditch, the said contracts covering
and aggregate acreage of 2,008.5 acres as
aforesaid.

(2) That heretofore and during the
eriod designated by the above entitled
oard for ﬁfgf:g proof of eleims in the mat-
ter of the determination of the relative
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rights to the waters of the Umatilla River,
contestee herein under the name of the
Western Land & Irrigation Company, a
corporation, filed herein its eclaim to the
right to use certain waters of said river,
which said claim is hereby referred and
made a part of this notice of contest. The
said claim is erroneous, false and mislead-
ing in this, to-wit: That the contestee has
not used the water claimed by it nor any
part thereof for any beneficial purpose or
at all excepting only during the spring
months and prior to the 15th day of June.
That the contestee does not supply and
cannot deliver with its line of diteh the
amount of water claimed by it or for the
acreage as in its claim stated. That the
contestee is not the successor in interest
of the so-called Umatilla Meadows & But-
ter Creek Canal Company as in their Proof
of Claim stated, and that no water was con-
veyed through their said ditch until at or
about the year 1904, and that the line of
diteh constructed by the said Umatilla
Meadows & Butter Creek Canal Company
was never completed and did not extend
within many miles of the lands now irri-
gated by contestee through the exercise of
its pretended water right. That if the said
Umatilla Meadows & Butter Creek Canal
Company had acquired any right to the
use of the waters of the Umatilla River
said right has been long since lost and
abandoned by non-user and the acts of the
said Company. That in truth and in fact
~ the only relation between contestee and its
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alleged predecessor in interest is that con-
testee has constructed its ditch over a part
of the line of ditch of its said alleged pre-
decessor and diverts water from the Uma-
tilla River during the spring months of the

ear at or near the point where its said
alleged predecessor first constructed the
head of its ditech. That the said line of
diteh now usurped and used by the con-
testee is used jointly by it with the Allen

" Diteh Company, a corporation and that

the said Allen Ditch Company likewise in
its Proof of Claim filed herein pretends
to be the successor in interest of the said
Umatilla Meadows & Butter Creek Canal
Company. ‘

That any pretended right of coutestec
is subsequent in time and inferjor in right
and equity to the right of this contestant.
That the line of ditech and diversion works
of contestee is by a long line of convey-
ances, many times changed hands, and that
the predecessors in title and the pretended
predecessors in title of contestee never at
any time contemplated the reclamation of
the lands for which contestee now claims
a right to the use of the waters of the
Umatilla River. That the enlargement of
the said ditech and the extension thereof
and the application of water through the
same was not contemplated until on or
about 1903, and that theretofore the gqid
ditch had been a failure and no beneficial
use of any waters had been made through
the same. That if contestee is permitted
to divert the waters of the Umatilla River
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in the amounta and for the

ant and to its established water right.

WHEREFORE for the reasons herein- :
above stated contestant contests the elaim :
of contestee to the right to the use of the
) . River and prays :
that said claim may be allowed if at all ;

waters of the Uma

only subordinate and inferior to the right

of contestant and that contestee pay the :

costs in this contest incurred.”

Thereafter appellant filed its
ANSWER

to said contest, as follows:

‘“(1) For answer to paragraph I of -

said notice of contest claimant alleges that
it bhas no knowledge or information suf-
ficient to form a belief as to whether or
not th?: ‘Dillgn Irrigation Co. ever posted
any notice of appropriation of t

of the Umaﬁllapﬁ A et
any time, or as to whether or not said Com-
vany commenced the diversion of water

rom, said River in March, 1898, or as to. ;
whether it is entitled to sufficient water

to irrigate 2,008.5 acres of land as alleged

in said paragraph, and therefore denies
the same.

As to whether said Company has con-
tracts with land owners angaw{uter users
covering 3.008.5 acres of land claimant has

) e 25 in '
his proof of ciaim deseribed great and irre- ;
parable injury will be done to this contest- :

iver for any purpose at .

-HiHadasiagaineny
Bt i
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no knowledge or information sufficient to
formm a  belief and thevefore denies the
same. . :

Claimant denies that said Dillon Irri-
gation Company ever made any use of the
waters of the Umatilla River adverse to
the rights and claims of claimant and its
predecessors in interest, either as alleged
in said notice of contest or otherwise or
at all. Claimant alleges that said Dillon
Irrigation Company has never at any time,
disputed or questioned the rights of claim-
ant and its predecessors in interest in and
to the waters of the Umatilla River to the
extent and of the priorities set forth in
claimant’s Statement and Proof of Claim
filed herein until said Company attempted
to set up a right based on adverse use as
get out in its notice of contest herein.

Claimant admits that the rights of the
Dillon Irrigation Co. if amy it has, are
superior to any rights of claimant under
the appropriation made by the Hinkle
Ditch Company on March 14, 1903, but
alleges that the rights of said Dillon Irri-
gation Company, if any it has, are inferior
and subsequent to all other rights of claim-
ant as set forth in its Statement and Proof
of Claim filed herein.

(2) For answer to paragraph II of
said notice of contest ¢laimant denies that
its claim of right to the use of the waters
of the Umatilla River heretofore filed
herein is erroneous, false or misleading in
any particular.

61
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Claimant admits that at the present
time it does not supply and cannot deliver
with its ditch at the present time, the
amount of water claimed by it for the acre-
age under its project, but alleges that
claimant and its predecessors in interest
have constantly and consistently and con-
tinuously from year to year enlarged, in-
creased and extended its ditch and irriga-
tion system, and that claimant expects and
intends to continue to enlarge, extend and
develop the same so as to supply and de-
liver the full amount of water claimed by
it to the acreage of lands under its project,
as set forth in claimant’s Statement and
Proof of Claim filed herein, which is
hereby referred to, adopted and made a
part of this answer.

Claimant admits that its main ditch for
a distance of about one-fourth mile below
its headgate is used at the present time
jointly with the Allen Ditch Company, and
alleges that such joint use is under a writ-
ten lease, heretofore made with said Allen
Ditech Co., granting to said Company the
right to divert its water through claim-
ant’s headgate and carry the same through
claimant’s main ditch for the distance
aforesaid in consideration of an annual
rental paid to claimant for said privilege.

WHEREFORE claimant prays judg-
ment against contestant for its costs and
disbursements in this contest.’’

o¥ 29
IX.

That thereafter the following contests were
filed with the Superintendent of Water D1v1-
gion No. 2, within five days after the close of
ingpection of the statements and proofs of
claim of the various claimants to the waters of
said river, to-wit: .

Contest No. 8, Courtney Irrigation Co. vs.

- Western Land & Irrigation Company;

Contest No. 12, Dillon JIrrigation Co. vs.
Western Land & Irrigation Company;

Contest No. 34, Oregon Land & Water Com-
pany vs. Western Land & Irrigation Company ;

Contest No. 36, W. T. Walton vs. Western

Land & Irrigation Company;
Contest No. 37, Sidney Walton vs. Western

Land & Irrigation Company;

Contest No. 39, Western Land & Irrigation
Co. vs. Pioneer Irrigation Company;

Contest No. 40, Western Land & Irrigation
Co. va. Courtney Irrigation Company;

Contest No. 41, Western Land & Irrigation
Co. vs. Harry R. Newport; . .

Contest No, 42, Western Land & Irrigation
Co. vs. Brownell Diteh Company;

Contest No. 43, Western Land & Irrigation
Co. vs. John J. and Thomas W. Peters;

Contest No. 44, Western Land & Irrigation
Co. vs. Oregon Land & Water Company; ’
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Contest No. 45, Western Land & Irrigation °

Co. vs. . H. Gritman;

Contest No. 46, Western Land & Irrigation
Company vs. H. G. Hurlburt;

Contest No. 47, Western Land & Irrigation
Co. vs. Frank E. Fowler and Julia C Fowler;

Contest No 48, Western Land & Irrigation
Co. v, Maxwell Irrigation Company;

Contest No. 93, United States vs. Western
Land & Irrigation Company.

(Statements and proofs of claim of the re-
spondents Courtney Irrigation Company,
Brownell Ditch Company, Oregon Laund &
Water Company, Pioneer Irrigation Company,
Maxwell Irrigation Company, W. T. Walton,
Sidney Walton, Harry R. Newport, F. H. Grit-
man, H. G. Hurlburt, Frank E. Fowler, Julia
C. Fowler, John J. Peters and Thomas W.
Peters, who are named as respondents herein,
by virtue of the provisions of Sec. 6650, L. O. L.,
as amended by Chapter 97, Laws of 1913, are
omitted because the rights of said respondents
do not appear to be affected by this appeal.)

After said contests were filed, the Superin-
tendent of Water Division No. 2 fixed Junme
21, 1911, as the date for hearing thereon and
when said comtests had all been heard and
determined, to-wit, on March 29, 1915, the State
‘Water Board filed in the Cireuit Court of
Umatilla County, Oregon, its Findings of Fact
and Order of Determination, as follows:

....

5%
FINDING NO. 9

Contest No. 8. The Courtney Irrigatiqn
Company, contestant, vs. Western Land & Trri-
gation Company, contestee, was settled by stipu-

lation wherein and whereby it was agreed that

the Courtney Irrigation Company shoul(_i hs_ave
& right prior to the Western Land & Irngat}on
Company for an amount of water not exceedlpg
1500 inches, miner’s measurement, under a six-
inch pressure.

Contest No. 11. Courtney Irrigation Com-
pany, contestant, vs. United States of America,
contestee. The claim of the United States of

. America is divided into two parts; that part of

the claim represented by Engineer's permits
under Application No. 13, and Applicz.ition No.
237, initiated March 28, 1509, not bem.g com-
pleted rights are not in any wise determined by
this decree of adjudication, but shall be deter-
mined and approved in accordance with Sec-
tions Nos, 6624, 6627, 6628, 6630, 6631, 6632 and
6633 of Lord’s Oregon Laws.

That the second basis of claim of the United
Btafes of America is based upon what is called
the Minnehaha and Maxwell rights. * * *
That about eighty acres is what the water was
put over under the Minnehaha rights, and a
water right for eighty acres of the priority date
of 1894 has been established under the Minne-
hahs right. That on the 25th day of February,
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“then fell into disuse and no further use was
wnade of it until the. rights were purchased by
- the Hinkle Ditch Company, which. was succeed-
‘ od by the Western Land & Irrigation Company.
:The Hinkle Ditch Company made a new ap-
] propriation on March 14, 1903. The pnoFlty
" date, therefore, of the Western Land & I}'rlga-
:tion Company begins with the appropriation of

1904, the Maxwell Land. & Irrigation Company
posted a notice of appropriation, and map filed '
therewith shows that the water was appropri-
ated for the acreage as stated forthwith under
the claim of the United States. That due dili-
gence has been shown in the bringing of the
lands thereunder into cultivation and irrigation,
and that the United States Government should

have under date of February 25, 1904, the lands
as hereinafter tabulated; that this tabulation
shall include the claim of the Maxwell Land &
Irrigation Company and claimants thereunder,
which will make the claim of the United States
of America as tabulated, include the claims of
the United States of America, Maxwell Land &
Irrigation Company, J. F. McNaught, S. R.
Oldaker and Chas. E. Baker.

Contest No. 12, Dillon Irrigation Company, -

contestant, vs. Western Land & Irrigation Com-
pany, contestec. The contestee bases its rights
upon three appropriations made in 1891, and
upon a second appropriation made in 1903 (sece
Exhibits 254, 258, 25C and 25D). The appro-

priation made by J. M. Jones was afterward
transferred to the Columbia Valley Land & Irri- 3
gation Company (see Exhibit 25E). That un- 3

der the appropriation of J, M. Jones water was
diverted, and in the year 1892 a couple of hun-

dred acres were irrigated (Vol. 32, Book ¢, p. -

670). In 1893 there was mo water diverted
through the ditch (Vol. 32, p. 670A). The ditch

‘the Hinkle Ditch Company, and the same is
hereby established as March 14, 1903.

Contest No. 34¢. Oregon Land & Irrigation

"“Company, contestant, vs. Western Land & ]Erri—
: gé.tion Company, contestee, was settled by stipu-

lation, wherein the contestee is acknowlgdged to
have a prior right to the contestee of 75 second
feet of water. '

Contest No. 36. William T. Walton, con-

“ tegtant, vs. Western Land & Irrigation Com-
. pany, contestee, was dismissed in open court
> without costs or prejudice to either party, it
— gappearing that the rights of the parties had

been settled between themselves.
Contest No. 37. Sidney Walton, contestant,

" v8. Western Land & Irrigation Company, con-

testee, was dismissed without costs or prejudice

" to either party, it appearing that the rights of

the parties had been settled between themselves.

Contest No. 38. Western Land & Irrigation
Company, contestant, vs. United States of Amer-
ica, eontestee, involves the same matters as Con-
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Sdscessors in interest may have sectred with 4
$riotity date prior to March 14, 1903.

¥ Contest No. 43. Western Land & Lrrigation
iCompany, contestant, vs. John J. and Thomias
'W. Peters, contestees. Upon default of con-
‘bedtess it was adjudged that they have no right,
-Htlé or interest in and to the use of any of the
watérs of the Umatilla River upon the lands
“described in their elaim as being the east half
~of the southwest quarter of Sec. 8, Tp. 4 N, B
28 E., W. M. |

Contest No. 44. Western Land & Irrigation
Company, contestant, vs. Oregon Land & Irriga-
tion Company, contestee, was settled by stipula-
tion to the same effect as Contest No. 34, and
the findings in Coutest No. 34 shall govern as
to this contest. ’

: Contest No, 45. Western Land & Irrigation
* Company, contestant, vs. F. H. Gritman, con-
testee, was awarded a priority date of 1908 for
sixty (60) acres of land.

Contest No. 46. Western Land & Irrigation
Company, contestant, vs. H. G. Hurlburt, con-
testee, was settled by stipulation, wherein it was
agreed that whatever rights the contestee might
have in the use of the waters of the Umatilla
River were subsequent in time and inferior in
right to the rights of the conteatant.

Contest No, 47. Western Land & Irrigation

test No. 11, Courtney Irrigation Co., contestant, *
ve, U. 8. of Ameries, contestee, and shall be gov. -
erned by the findings therein.

Contest No. 39. Western Land & Irrigation
Company, contestant, vs. Pioneer Irrigation
Company, contestee, was settled by stipulation
of the parties, wherein it was agreed that ag
ag?.mst contestant the eontestee should have g
prior right to the use of not to exceed 1005
u_:ches of water, miner’s measurement, under a
six-inch pressure.

Contest No, 40. Western Land & Irrigation
Company, contestant, vs. Courtney Irrigation
Company, contestee, was seftled by stipulation
;;Jd ;s governed by the findings under Contest

0. 8.

Contest No. 41. Western Land & Irrigation
Company, contestant, vs. Harry R. Newport,
oontestss, was settled by stipulation, wherein
-and whereby the rights of the contestee were
agreed to be subsequent in time and inferjor in
right to the rights of the contestant.

Contest No. 42. Western Land & Irrigation
Company, contestant, va. Brownell Ditch Com-
pany, was settled by stipulation, wherein it waa
agreed that the rights of the contestee herein
were prior in time and superior in right to any
and all rights claimed by the contestant, except
28 to such rights as the contestant and its pre-
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Company, contestant, vs. Frank E. Fowler and
Julia C. Fowler, contestees, upon default of
contestees, it was adjudged that they have no

right in or to the use of any of the waters of the -

Umatilla River.

Contest No. 48. Western Land & Irrigation
Company, contestant, vs. Maxwell Land & Irri-
gation Company, contestee, was settled by stipu-
lation, wherein said contestee is entitled to a
right prior in time and superior in right to the
contestant to an amount not to exceed 462
inches of water, miner's measurement, under a
six-inch pressure.

Contest No. 93. United States of America,

contestant, vs. Western Land & Irrigation Com-
pany, contestee. The contestee bases its prior-
ity upon three appropriations made in 1891 and
upon a second appropriation made in 1903 (see
Ex. 254, 256B, 25C and 25D). The appropria-
tion made by J. M. Jones was afterward trans-
ferred to the Columbia Valley Land & Irriga-
tion Company (see Ex. 25E); that the appro-
priation of J. M. Jones shows it was diverted
in the year 1892, and in the year 1892 a couple
of hundred acres were irrigated (Vol. 32, p.
670A). The ditch then fell into disuse and no
further use was made of it until the rights were
purchased by the Hinkle Ditch Company, who
were succeeded by the Western Land & Irriga-
tion Company. About in the year 1903, the
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*  ™inkle Ditch Company made a new appropria-
" tion, on March 14, 1903, the old appropriation
. of Jones having evidently been abandoned. The
| priority date, therefore, of the Western Land
& Irrigation Company begins with the appro-
priation of the Hinkle Ditch Company and the
game is hereby established as March 14, 1903.

FINDING NO. 20

That the Umatilla River and its tributaries
form a perennial stream with well defined bed
and banks, wholly within the Counties of Uma-
tilla and Morrow, but principally within the
County of Umatilla, State of Oregon, having
its source near the eastern.boundary of Uma-
tilla County, in the Blue Mountains, and flowing
in a westerly and northwesterly direction, and
empties its water into the Columbia River. Then
the flow of this stream and its tributaries is
torrential in its natuve, tlowing large quanti-
ties in the spring time when the winter snows
are melting, and the main stream almost going
dry in the dry part of the summer, and most of
the tributaries do go dry.

That upon the tributaries it is necessary,
therefore, to use thie waters for irrigation dur-
ing the flood time, or the irriagtors will not be
able to divert any water whatever. That along
the main stream the supply of water during the
dry part of the summer is so short that a great
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many of the irrigators must divert water for

irrigation during the flood time, or not be able
to divert any water whatever. That the spring
freshets beginning at different times each year,
depending upon the time of the break of winter,
and its quantity and duration is dependent
upen the extent of the smowfall, the time when
and the degree of temperature prevailing while
the winter snows are melting; that ordimarily

winter begins to break up about the first of .

February of each year. That it is customary
among the irrigators to use the water from the
various streams at any time of the year they
can get it; that various irrigators irrigate their
lands during the fall and winter, thereby storing
sufficient water in their lands to carry them
over the dry part of the summer season.

FINDING NO. 21

That the soil of the watershed of the Uma-
tilla River varies, in places there is a heavy
sandy loam, other places a light sandy loam,
others gravelly loam, others sagebrush and des-
ert land, other places a black loam, and in others
a volecanic ash. That the annual rainfall in said
watershed varies and the necessity for irrigation
varies according to that rainfall; that, in gen-
eral, irrigation is necessary in order to produce
crops; that that part of the Umatilla watershed
lying east and above the Furnish Reservoir has
a greater rainfall than that part lying west of

-+~ a1
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snd below said reservoir; that said part above
gaid reservoir shall be called and known,in these
Pipdings, as the Upper River, and that part be-

Jow seid reservoir shall be known as and called,

i1 these Findings, the Lower River. That along
{he tributaries the amount of water needseary to
jrrigate an acre of land varies according to the
yairndall, and the kind and quality of the land;
tivat gravelly places along the river require more
water to irrigate than a loam soil.

FINDING NO. 22

In no case, where water ig stored, shall there
be diverted from the stream more than the
pumber of acre feet of water as represented by
the number of acres to be irrigated with such
stored water, multiplied by the number of acre
feet that is sufficient for the irrigation of one
aere, ag found in these Findings, and the diver-
gion for storage shall be the number of second
feet appropriated for that purpose, diverted at
any time there is water, according to the date of
priority. ‘
FINDING NO. 23

In order to successfully irrigate a pleee of
ground it is necessary to have a sufficient head
of water; the flow of one-eightieth of a second-
foot of water for the period of 120 days would
approximately supply three aere feet of water.
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That a head of one-eightieth of a second-foot is.
inadequate for the purpose of irrigating an acre
of land. That in order to irrigate any land, it
is not necessary to keep a continuous flow of

water upon each and every acre of said land,
That it i3 necessary to irrigate an acre of land
once in about every three weeks during the grow-
ing geason. That the intermittent use of water
upon an acre of ground makes it possible for
the arrangement of satisfactory systems of rota-
tion, so that the head of water necessary for
the irrigation of an acre of land cean be in-
creased. That the head of water required to
irrigate any land varies according to the season,
rainfall, the heat, soil, crops, and humidity.

FINDING NO. 24

That all claimants herein to water for irri-
gation shall be entitled to use such water for
stock and domestic purposes; that the rights of
use for stock and domestic purposes is hereby
confirmed and entitles the owner of such right
to divert and use such a2 quantity of water as is
reasonably necessary for his household and stock
use, and for stock use, the amount so diverted
and used shall not exceed the rate of one-
fortieth of one cubic foot per second for each
one thousand (1000) head of stock, and the
quantity diverted for irrigation purposes dur-
ing the irrigation season shall include when it
is so diverted such an amount as may be rea-
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gonably necessary for said stock and domestic

Surposes, and the right to divert and use the
waters of said stream and its tributaries, for

stock and domestic purposes, continues through-
rout the year.

FINDING NO. 25

- That in all cases where any person, firm or
corporation has a right under this decree to
gupply and deliver water to others and charge
for the same, or may hereafter acquire such
right, it is the duty of such person, firm or cor-

' poration to supply water to any and all persons,
© firm or corporation, or who can be reasonably
.. gupplied with water from said works under rea-
v gonable and uniform contracts and for reason-
. able and unifom charges up to the limit of the

capacity of said works, so long as said person

~ g0 taking such water complies or is ready to and

able to comply with the terms of such contract.

"+ Such contract may provide for any reasonable
" and uniform method of pro rata distribution of

water, and such person, firm or corporation may
make such reasonable and uniform rules and
regulations as may be necessary to facilitate
such distribution. In case such contract does
not provide for such distribution of water then
such water shall be supplied to the water users
in the order of, and according to the date of
priority of use upon the land, or at the place
upon which such water is to be used, and sub-
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jeet to rotation as in this decree generally pro-
vided; provided, that no contract shall be mads
to deliver water to lands or places not thereto. §

fore supplied, to such an extent as to deprive
any land or place of water which has been pre-
viously supplied, and provided further, that no
contract shall be made to deliver water for irri-

gation or power unless the land or place where

gaid water Is to be used entitled to sitch use

under a right granted by this decree, by a per- 3

mit of the State Engineer, or by a water right
certificate.

FINDING NO. 26

In all cases in this decree wherein the right
to use water out of more than one stream for the
same kind is confirmed, the amount of water
herein determined for said right may be used
out of either or both of said streams, so long as
the amount of water taken does not exceed the

volume named in this decree, and each stream |

may be used to supplement the other in fur-
nishing said amount of water.

FINDING NO. 27

That a right to store water is a séparate and
digtinet right from the right to use such water
for irrigation, and a water right for irrigation
does not give the water user entitled thereto the
right to stere such water. In all cases in these

~ findings wherein a water user has both the right
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B> 1o store water and also the right to use such
- water for irrigation, he shall have the right to
= divert such water from the stream, according to
= the respective priority dates of such rights, and
- gaid right to store water may be used to sup-
plement the diversion for irrigation; that is,
~ when the water in said stream becomes so scarce
_ that his right to the diversion of water for such
- irrigation right is cut off, then he shall have the
right to use the water so stored by him for the
* purpose of supplementing the right of irriga-

tion season upon the lands for which he has
such irrigation right.

FINDING NO. 28

That in all cases where water is stored by
any claimant, said water shall be taken at any
season of the year for said storage according to
the dates of relative priority, and in case the
owner of any reservoir desires to use the bed
of any of the streams for the purpose of carry-
ing such stored water from the reservoir to the
consumer thereof, said owner of such reservoir
ghall install such headgates and measuring de-
vices as the Superintendent of the Division, or
the water master of the district in which the
water is situated and used shall order. Said
stored water may be used at any time during
the year that the owner thereof may desire.
Whenever said owner of such reservoir desires

" tion, and of increasing the length of the irriga-

s
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to use such stored water, he shall notify the
water master of the district in which the stored
water is to be used, giving the date when it is
proposed to discharge water from such reser-
voir, its volume and the names of all persons
and ditehes entitled to its use. Said water
master shall then determine the percentage of
loss by seepage, evaporation or other causes,
between the place of discharge from the reser-
voir into the stream, and the place of diversion
from the stream, and shall close or so adjust
the headgates of all ditches from the stream as
will enable those having such right to secure
the volume discharged from the reservoir less
the determined loss. That in all cases where
reservoirs are built so as to include within their
boundaries the bed of any stream, the waters
of which are herein adjudicated and determined,
the owmner, manager or lessee of such reservoir
shall install in the stream above and below said
reservoir, such measuring devices as the Super-
intendent of the Division or the water master
of the district in which said reservoir is situ-
ated may order; the plans for the construction
of said measuring devices shall be approved by
the State Engineer, The said water master shall
measure all water of such stream running into
said reservoir and shall discharge from said
reservoir sufficient water (mot exceeding the
volume of water running into said reservoir)
to supply such prior rights as may be entitled

AAAA
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to use said water, such discharge of water shall
only be necessary during the time or season in
which such prior rights are entitled to use the
same. The water master shall keep a true and
just account of the time spent by him in the
discharge of his duties as defined in this find-
ing, and shall file the same with the County
Court of Umatilla County, sitting for the trans-
action of county business. Said County Court
shall present a bill of one-half the expenses so
incurred to the reservoir owner, manager, or
lessee, and if such owner, manager or lessee shall
neglect for thirty days after the presentation of
such bill of costs to pay the same, the said costs
shall be made a charge upon said reservoir, and
shall be collected as delinquent taxes until the
complete payment of such bill of costs has been
made, and the rights of appropriation herein
confirmed confer no rights to the diversion and
use of waters which have heen lawfully im-
pounded in reservoirs and other storage works
which have been, or may be hereafter construct-
ed in accovdance with law, when the same are
discharged into the natural channel of  said
stream, or any tributary thereof, in a lawful
manner by those having a lawful right to do so,
but the said rights of appropriation herein con-
firmed are limited and confined to the waters
flowing naturally in the natural channel of said
stream and its tributaries.
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FINDING NO. 29

date of the latest priority, and those baving
prior rights are entitled to divert and use the
waters of said stream and its tributaries, when
necessary for the beneficial use in connection
with the irrigation of their respective lands, or
other useful and beneficial purposes for which
they are decreed a right of use, at all times and
against those having subsequent rights, without
let or hindrance, and whenever the water is not
required by the appropriator having a prior
* right to its use for the purpose for which said
- * water was appropriated, he must and shall per-
" it it to flow down in the natural channel of the
stream as it was wont to flow in its natural
course, without hindrance or diversion thereof,
and those having subsequent rights are entitled
to the use of such water and to divert the same
to the extent of their rights or appropriations,
according to the order of their priority rights;
and at all times the waters diverted shall be
beneficially, economically and reasonably used
without waste by those having a right to do so
by reason of their priority of their rights, and
no rights of appropriation are hereby confirmed
to divert a greater quantity of water into the
head of the diteh or ditehes of the appropriator
having a valid right to divert the water than
such appropriator can beneficially use for the
purposes to which the water is to be put, and
in no event shall the water diverted exceed the
quantity herein as the quantity to which such

That the rights of appropriation hereby con-
firmed are appurtenant to the lands herein de- }
geribed for irrigation purposes, and the rights of
uge of the waters of said stream and its tribu-
taries by virtue of such rights of appropriation,
are limited and confined to the irrigation of the
lands herein described to the extent of said lands
a8 herein set forth, and the priorities herein con-
firmed confer no right ot use of the waters of
said stream, and its tributaries, on the lands
other than those specified tracts to which such
rights of appropriation are herein set forth as -
appurtenant, and each and every person shall bs
and hereby is probibited, restrained and en- :
joined from diverting and using water from
said stream on such other lands without lawful
permit from the State Engineer.

FINDING NO. 30

That the order of the rights of the respective
appropriators of the waters of suid stream and
its tributaries, and in which order they are en-
titled to divert and use the said water shall e
and is aecording to the date of the relative pri-
ority of the right as herein set forth and deter-
nined, and the first in order of time acoording
to the date of relative priority shall be and is the
first in order of right, and so on, down to the
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appropriator is entitled, as the same is necessary
for the proper and beneficial irrigation of his
lands and has been actually put to a beneficial
use.

FINDING NO. 31

The United States of America, by its attor-
ney in open session, waived any priorities based
upon failure or adverse use, as made under the
state laws by the government or its predecessors
in interest, that the United States may have as
to all of the contestees upon Birch Creek and
McKay Crecks, and that part of the Umatilla
River and its tributaries lying east of and above
the City of Pendleton, who have acquired rights
that have been initiated prior to February 24,
1909. This waiver shall be construed in connec-
tion with the tabulation of water rights herein
set forth so as to give it full effeet and force,
but said waiver shall not be enforced at any
time so as to infringe upon any of the water

rights to which said waiver does not appertain
(Vol. 31, p. 552).

FINDING NO. 32

That the amount of water to be used for the
irrigation of the lands in the tabulation herein
described is limited to a continuous flow of not
to exceed one-fortieth (1-40) of a second-foot
for each acre of land during the months of
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April and May, and not to exceed 1-_80 of a
second-foot for each acre of land during any
other month of the year. That to get a suffi-
cient head of water, the water master of the
district in which such water is situated shall ar-
range such a system or systems of rotation as
may be best applicable to either: First, by giv-
ing a greater amount of water for an appropri-
ator for a proportionately less time, provided
that the giving of such greater amount. does not
infringe upon any of the rights confirmed by
this decree, and provided further, that the
amount of water taken by an appropriator does
not exceed the number of acre feet as found
in these findings to be necessary for the irriga-
tion of the land during the irrigation season;
second, or in the absence of an agreement be-
tween such appropriators arranging for such
rotation, and the manner in which such water
shall be used in such rotation, the water masifer
of the distriet in which sueh stream and its tr%b-
utaries is situated shall arrange such appropria-
tors in groups or systems of rotation, first giv-
ing to the appropriator in such group a q%lal.]tlty
of water equal to the combined appropriations,
as the appropriators in said group or sygtem
for a length of time bearing the same ratio to
the whole time required to make the complgte
rotation through the whole group of appropria-
tors, bears to the combined appropriation of
gaid group, and shall next serve another appro-
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priator with a like quantity of water for his
proportionate time, and so on, until all the ap-
propriators in said group or system are served,
then the distribution of water shall be repeated
in the same manner throughout the irrigation
season,

The determination as to who shall be first
served in said group or system of appropriators
shall be left to the judgment of the water master.

Third, or where two or more appropriators
agree a8 between themselves as to the manner
of said retation in the use of water, said water
master shall distribute the water in accordance
with such agreement, provided always, that such
arrangements into groups or systems of rotation
shall not interfere with the prior rights of any
appropriator, not a member of such group or
system, and provided further, that such agree-
ment shall be in writing, and filed by said ap-
propriators with the water master.

That in all instances where water is stored,
the water is run into the reservoirs during the
high water time of the season, and stored until
needed for use during the dry part of the sum-
mer season; that where storage is available, irri-
gators ordinarily use water during the growing
season for their crops, provided their storage
is sufficient to supply them with water for this
growing season. The irrigation season ordin-
arily is between the first day of March and the
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first day of November of each year. In all cases
where storage is not used and the water right of
the irrigator is of a sufficient early date, and
the flow of water in the stream sufficient to
supply such irrigator with water during the
growing season, the irrigation season for such
irrigators is from the 16th day of September
of each year; in all other cases the irrigation
season for each irrigator is amy time of the yesr
that there is or may be a supply of water suffi-
cient for such irrigator to carry on his irriga-
tion, provided that during the months of Novem-
ber, December, January and February all stor-
age rights shall have priority over all irrigation
rights and upon all the tributaries of the Uma-
tilla River there shall be no limit as to the irri-
gation season and the irrigator shall have the
right to use the water at any time of the year
it can be secured.

That along the tributaries of the Upper
River the irrigation of land is generally carried
on upon bottom lands adjoining the streams and
very little irrigation is carried on upon the hills
and uplands. That the lands along and adjoin-
ing such tributaries are gravelly and require
more water per acre to irrigate than the uplands
would require. That ‘the irrigation along the
main stream of the Upper River is generally
confined to the bottom lands adjoining the
gtream aud not to the uplands. That the bot-
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the meadow and bottom land of said Lower
River is easily watered, and in a great many
cases needs drainage, but that sgch ue%ed. of
drainage does not obviate the necessity of irriga-
tion. That the rainfall of the Lo.wer River is
guch that all the land needs irrigation o a large
extent. That three acre feet of water per acre
a year is a sufficient amount of water for the
irrigation of such meadow and b'ottom landg of
said Lower River. That along said Lower Rtlver
there are a number of large irrigation ;_)ro;]ects
partially developed. That it is the experience of
the irrigators upon said projects. that, in order to
reduce the raw lands upon said p1:03ects to a
state of cultivation and irrigation, it is necessary
b to use a larger amount of water upon said lands
during the process of such reduction.
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tom lands of the Upper River west and below
the City of Pendleton require more water for
irrigation than does the bottom land along the
main stream east of and above said City of
Pendleton on account of the difference in rain-
fall. That the bottom lands of the Upper River
west of and below the City of Pendleton require
about the same amount of water for irrigation
as do the tributaries of said Upper River. That
four and ome-half (414) acre feet of water per
acre per year is sufficient water for the irriga-
tion of the bottom Jands along the tirbutaries of
said Umatilla River and also along the bottom
lands of said Upper River west of and below
the City of Pendleton. That three acre feet of
water per acre per year is sufficient water for
the irrigation of the bottom lands of said Upper

tiiver cast of and above the Gity of Pendleton, k- That after irrigation of a tract of land for a
and for the irrigation of the uplands of said u number of years, the amount of water necessary
prper River. That the lands of the Lower ;’l for the irrigation of such land Ipaterlglly de-
River shall be divided into the following classes: E- creases. That duxing the yeduction of said lanc}s
First, the lands along the tributaries; second, : from a raw state into a state of cultlw{atlon, six
the bottom or meadow lands of the Umatilla acre feet of water per acre, per year, is a suffi-
River; third, the raw sagebrush lands of the - cient amount of water for the irrigation thereof.
upland, and, fourth, such uplands as have been k. That after said land has been reduced to a state
reduced to cultivation and irrigation and sub- of cultivation and irrigation, threfa acre feet of
dued from its wild state. water per acre per year is a sufficient amount

- the irrigation thereof.
That along the tributaries of the Lower of water for the g

River the same duty of water shall prevail as That the speecification of a definite amount
along the tributaries of the Upper River. That =8 of water per acre in the foreigoing finding for
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certam classes of land shall not be taken as
granting that specific amount of water to any

water user, but shall only be taken as a rule and

guide for the water master in the distribution
of a maximum amount of water due any water
user; and it shall be in the discretion of such
vstater master to cut down the amount of water
given for any particular acreage of land and
turn the water to other land at any time that
such land becomes fully irrigated upon a less
amount of water; and the water master shall
have the right, at his discretion, to cut off the
supply of water to any territory at any time in
’.che distribution of water when the date of prior-
ity of such land is such that as the water be-
comes short and scarce there would not be suf-
ficient water to deliver any to such land.

FINDING NO. 34

The following appropriators have, in their
statements and proofs of claim, applied to the
State Water Board to prescribe the time within
which the full amount of water appropriated
shall be applied to a beneficial use, and it
appears to the said State Water Board that the
appropriations of said appropriators, and each
of them, were made prior to February 24, 1909
and that actual construction work had been com-,
menced in good faith prior to said date.

The State Engineer is hereby directed to

89 ‘ 45
jssue a certificate to each of said appropriators
ghowing the time fixed by this finding within
iwhich the water appropristed by such appropri-
ators shall be applied to a beneficial use. The
extent of such appropriation shall be limited to

' gizch an amount or volume of water as shall have
- been put to 2 beneficial use by the expjration of
" the time fixed in this finding.

That the name and address of each appro-
priator of water from said Umatilla River and

" its tributaries, who has not completed such ap-

propriation, and whe has so applied to the Btate

" Water Board to prescribe the time within which

the full amount of water shall be applied to a
beneficial use, are hereinafter in this finding ar-
ranged in alphabetical form, together with the
date of relative priority of each of such appro-
priators, the limiting date for the complete ap-
plication of the full amount of water appropri-
ated to.a beneficial use, the use or uses for which
such water was appropriated and is to be ap-
plied, the number of acres now irrigated and
the number of acres to be irrigated in case such
appropriation is for irrigation, the name of the
diteh or ditches through which such appropria-
tion is to be applied to a beneficial use, and to
which such use is limited, arranged in alphabet-
ical order and set opposite the name and post-
.office address of each such appropriator are as
follows, to-wit:
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. United States of Am-|Mar. 28, 1009 U.S.R.8. |Application under this

Date of Amount | Time for | Use—Acre
Maxwell [date not complete. See

Rel. cu. ft. |complete) and Irr. eriC8. .. .. iein--
priority. | per sec. app- season. App. No. 13, and 237 to
the 8t. Engineer for
Dillon Irri.Company permit.

Finding No.9..... .| Nov.1807 | 4.76 | Vested | 380 acres Nov. 14,1804 [ 1 sec. {+. | Vested |80 screa Irr.

Contest 12, 13,17, 02. 1607 5.00 | Vested | 300 acres Feb.25,1904| 50.4 | Vested [4031 Max-
well & Cold

.................. 1907 voer | Jan. 1, Spring
Reservoir

1918 [1213.9 acres

Reeves, W.T....... ‘ 1007 1.41 Vested | 113 acres Sept. 8, 1005|350 head | Vested | Storage of

for both 50,000 ac. ft.
Densler, F. H....... u 18 Vested 15 ¢ Irr. and ‘
i Storage
Myrick, B.F....... “ 13 Vested 10 ¢ : :
Feb. 25,1904 ..... Jan. 1, |11011 U. 8.
Rector, B. F........ “ .18 Vested 14 1020° | R. 8. Feed
Canal
Dixon, B.F........ “ .27 Vested 22 “
Sept. 6, 19061 ... | Jan. 1,
Umatilla Ranch Co. “ 4.03 | Vested | 322 * | 1820 047.5

Dilion Ditch—All in townahips 3 and 4, R. 28, and 3 and 4, R. 29, All in townships 5, R, 20; 4, R. 28; 4, R. 29; and 5, R. 28.

E.W. M

- Western Land & Irr.
Furnish Ditch Co. .. |Mar. 8, 1005| 40.91 | Vested [3272.81 Irr. Cornen. Mar. 14,1903 38.33 | Vested | 3086 Ier.
Finding No. 9....... |Feb,23,1008) ..... | ....... Storage of Finding No: 8...... Mar. 14,1003 ....... Jan. 1, [14,127.08 Irr
| 5500 ac. ft, 1920
Contest No. 85...... Mar. 9, 1905) ..... Jan. I, |9870.05 Irr. Conteats 8, 12, 34 to
1820 48, inc., 83........

Hinkle Ditch—All in townshipe 3, R. 28; 3, R. 27; 6, R. 28; 4, R.

Furnish Ditoh—All in townshipe 3, R. 28; 4, R. 28; 4, R. 20; 3, R. 29.
28; 4, R. 27; 3, R. 20.
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FINDING NO. 35

Each of the appropriators in the foregeing
Finding No. 34 herein shall complete their ap-
propriation, including the construction work and
application of the water to a beneficial use, on
or before the date set in such tabulation as being
the limiting date for the complete application
of such water to a beneficial use; or within such
time as the State Water Board, for a good cause
shown, may extend, as provided by law. TUpon
the expiration of said time for the complete
application of the water to a beneficial use as
in this finding provided, or any extension there-
of, the State Water Board shall cause due proof
to be taken of such application of the waters to
a beneficial use and grant such water right cer-
tificate as said State Board may ascertain that
such appropriator is entitled to receive by vir-
tue of such proof.

And the State Water Board, being fully ad-
vised in the premises, it is hereby considered
and ordered that the relative rights to the use
of the waters of the Umatilla River and its trib-
utaries, a tributary of the Columbia River, be
and the same are hereby adjusted, determined
and settled in accordance with and as set out in
the foregoing findings.

It is further considered and ordered that
each and every appropriator owning permits

a5
g3 g

for the appropriation of water from said Uma-
tilla River and its tributaries shall have such
water right thereunder, as is provided by law,
and the rights of such appropriators shall be
entered in the manner provided by law for the
jssuing of water right certificates in such

cases.
X.

That on the 15th day of May, 1915, appel.lant
filed the following exceptions to said findings
and order of determination of the State Water

Board:

(1) Claimant excepts to so much of Finding
No. 9 relative to Contest No. 12, Dillon Irriga-
tion Company, contestant, vs. Western Land &
Irrigation Company, contestee, as finds that no
water was diverted through claimant’s ditch un-
der the J.M.Jones appropriation in said finding
referred to in 1893, and that said ditch fell mt_o
disuse and no further use was made of it until
the rights were purchased by the Hinkle Ditch
Company, upon the ground and for the reason
that said finding is not supported by the evi-
dence, and is contrary to the evidence, and to so
much of the finding in said contest as gives
claimant a priority date of March 14, 1903, and
of no other date.

Claimant further excepts to the failure of the
Board to find that claimant ‘W_aE{S: . entltleddto_a
water right upon the appropriations made In
1891 and referred to in said Finding No. 9, Con-
test 12, and shown by claimant’s exhibits 254,
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25B and 25C, and to the failure of the Board to
find the date of priority of such rights and the
amount and extent thereof.

2N i ] 's pr to the
=i ghown in claimant’s proofs, and ‘
= ;isi’luii of the Board to find the extent oY
gmount of such priority.

laimant excepts to so much of Finding
- No.(z%g acé finds in effect that in case conh:gc}i;i
*  of companies or corporations having the 11g
to deliver water, do not Prowde for distribu 102
of water as in said finding set forth, then 51%1(3]
water shall be supplied to the water user in the

Claimant excepts to so much of Finding No,
9, in Contest No. 42, Western Land & Irrigation
Company, contestant, vs. Brownell Diteh Com-
pany, contestee, as holds that claimant’s date of
priority shall be as shown and establis%ed in the
tabulation of priorities herein, to-wit, March 14, ! waritar nf
1303; and also excepts to the failure of the order of and according to the date of Pllmgﬁi&f
‘that claimant was entitled to a priority under its % use upon the land or at the place up(;ln F ocd
appropriations made in 1891, and the failure of 5@ said water is to be used, and to so muf 0ts - ;mt
Board to make a finding in said Contest No. 42, A3 finding as finds in e_ffect that con rz&c ; ot
the Board to find the amount or extent thereof. made in accordance with the terms and c o
tions therein preseribed shall be void, upon

Claimant excepts to so much of Finding No. ground and for the reason that the matﬁel-s'tf]xqqd
9, in Contest No. 93, United States of America, 5 things in said findings set forth are not within
contestant, vs. Western Land & Irrigation Com- -3 the issues in this proceeding, and are not sup-

pany, contestee, as finds in effect that its ditch

ported by the evidence.
fell into disuse after 1892, and no further use

Bl

2 : Find-
was made of it until the rights were purchased - ; : (3) Claimant excepts ?E tz st(})x:tmi‘ilh 1(3)§ event
by the Hinkle Ditch Company, a predecessor in <3 ing No. 30 as f.mdsf in ?;e re?i e d exooed the
interest of the Western Land & Irrigation Com- =5 ghell the quantity of wa

quantity of water in said decree specified as the

pany, about the year 1903, and to so inuch of the quantity to which an appropriator is entitled as

findings in said contest No. 93 as finds in effect

; . e-
that the old appropriation of Jones et als had " the same is necessary f‘;l tge I;;O(%)%'a:n}it}:lﬁly
cvidently been abandoned, because same are con- 3 ficial irrigation O.f-1hls - tt ound and
trary to the evidence. - been put to beneficial use, upon the gr t that

: for the reason that said finding is in effec a{;

Claimant also excepts to so much of said -3 the total amount an appropriator may divert a
findings in Contest No. 93 as finds that all the n his headgate is the amount de’gen_mm_ad by the
date of priority to which claimant is entitled is R Board to be sufficient for the irrigation of his
that of March 14, 1903, and to the failure of the  -% lands without any loss for seepage and evapora-
Board to find in said Contest No. 93 that elaim- Hon. and interferes with the vested right of 1?']]
ant was entitled to a further priority as of 1891 E: app;vopriator to divert from the stream at his

upon the appropriations made by J. M. Jones et 3 headgates through his ditch or canal to the land
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to be irrigated and furnish a sufficient quantity
of water to properly irrigate such lands, and
claimant further excepts to the failure of the
Board in said Finding No. 30 to make an allow-
ance for seepage and evaporation between the
point of diversion and the point of delivery to
the land, and to its failure to award appropria-

icors an amount sufficient to cover or offset such
088,

(4) Claimant excepts to so much of Findin
No. 32 as limits the amount of water to be useg.
Tor irrigation to not exceed an eightieth of a
second foot for each month of the year, except
the months of April and May insofar as such
limitation denies to an appropriator the right to
use not to exceed one-fortieth of a second foot on
each acre of land during the months of March
and June, upon the ground and for the reason
that said finding is contrary to the evidence,
unsupported by the evidence and limits the right
to use water no matter how great the need may
be, or how much water may be available, to one-
eightieth of a second foot in all months of the
year except April and May, and interferes with
the vested rights of claimant.

Claimant also excepts to so much of Findi
No. 32 as allows storage rights to have pﬁéi;lptg
over other irrigation rights during the months
of November, December, January and February
of: each year, on the ground and for the reason
that the allowance of such priority is an inter-

ference with the vested rights of claimants hav-'

ing a priority over such storage rights.

Olaimant also excepts to o much of said
Finding No. 32 as finds that three acre feetmil)f
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“water per acre is a sufficient amount of water
: for the irrigation of all meadow and bottom
+1ands on the Lower River and that 4% acre feet
~of water per acre is a sufficient amount of water
" for the irrigation of lands during the period of
. reduction or reclamation thereof, and that after
such land has been reclaimed or reduced to a
gtate of cultivation three acre feet per year is a
gufficient amount of water for the irrigation
. thereof, upon the ground and for the reason that
. gaid finding as to the quantity of water neces-
gary to be used in the irrigation of all bottom
lands on the Lower River does mot take into
account the fact that large areas of such lands
are gravelly and require more than three acre
feet of water per year for the irrigation thereof,
and is contrary to the evidence and unsupported
by the evidence, and does not allow claimants a
gufficient quantity of water for the proper irri-
gation of their lands during the process of recla-
= mation, and does not allow to this claimant a
.. sufficient quantity of water to successfully irri-
gate its reclaimed lands as shown by the testi-
mony and evidence herein.

Claimant also excepts to the failure of the
Board to find upon the issue of loss by seepage
arid evaporation in its ditches and canals be-
tween the point of diversion and point of deliv-
ery to the land as set forth and claimed in its
proof of claim, and the testimony herein, and to
the failure of the Board to allow claimant an
amount of water at its point of diversion suffi-
cient to offset or eover such loss by seepage and
evaporation, and excepts to the determination of
the Board insofar as the same determines or
limits the water to which claimant is entitled at

97
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this point of diversion to 414 acre feet for lands
in process of reclamation, and to 3 acre feet for
lands which have been reclaimed, for the reason
that the same does not allow for loss by seepage
and evaporation as shown by the proofs herein,
and does not allow claimant a sufficient amount
of water to properly reclaim and irrigate its
lands and deprives claimant of water to which
it has a vested right.

(5) Claimant excepts to the finding and tab-
ulation herein with reference to the lands upon
which it is entitled to0 a vested water right for
the reason that said finding is contrary to the
evidence in that it gives claimant a vested right
for a lesser area than it is entitled to, the de-
scription of the lands to which claimant is en-
titled to a vested water right is erroneous and
includes some legal subdivisions for which claim-
ant is not entitled to a vested right at this time,
and omits many subdivisions for which claimant
is now entitled to a vested right, and in some
cases gives claimant in the subdivisions as
specified, a greater area and in some cases a
lesser area than it is entitled to under the
proofs herein.

(6) Claimant excepts to so much of the order '

of determination herein settling and determining
the rights of the claimant to the waters of the
Umatilla River and its tributaries in accordance
with and as set out in the findings of fact here-
in, insofar as said findings of fact are excepted
to by this claimant, and insofar as said order of
determination fails'to award this claimant any
priority under its appropriations made in 1891,
or to determine the extent thereof, and insofar
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gaid order of determination limits the amount
= 318‘3 claimant’s right to 414 acre feet of water
. while its lands are being reclaimed, and to 3 acre
" feet of water after they are reclaimed, and inso-

far as it limits claimant’s rights to deliver water
to one-eightieth of a second foot per acre during

" the months of March and June of each year
. when water is available, and insofar as it fails to

allow claimant an amount of water at the point

of diversion sufficient to offset the loss by seep-

ion in its the

e and evaporation in its canals between
agint of diversion and point of delivery to the
and, and insofar as it does not specifically pro-

vide that the water awarded to the claimant

shall be measured and determined by the amount
delivered at the lands to be irrigated.

X1,

That on the 15th day. of May, 1915,.the re-
spondent, United States of America, filed the

. following general exceptions to said Findings

and Order of Determination of the State Water
Board:

Exception One—Finding No: 32 is against
the law and the evidence for that the evidence
in fact and in law shows that in cases where
storage is not used and the water right of the
irrigator is of sufficiently early date and the
flow of the water in the stream sufficient to
supply such irrigator with watgr .dur%ng the
growing season, the limits of the 1rngat10n 8ys-
tem for such irrigator is from the first day of



March to the first. day of Nov

year; refe*‘ence bemg had 4, F‘i&ml?er of each
page 54, line 3, Whereiy gy, 4 Pding Wy 5
of such irrigators is o, h Igating Senn !
15th day of Septembey of Eacho be “From n
the evident intention t, say th year oo
first day of March to th, 151:herem “from thg
ber of each year.” day of Q

Septem.
ExceptignthTwo__Fin ing N
the law an e evidence . 2
in fact and in 1aw showg tlﬁc;i :ﬁat he ¢ Baingt
has acquired and now pgg e
Minnehaha appropriatio,
2,000 acres of the prioﬁty datewater right 2
1894; reference being hag o of' N‘ by 14
pages 83 and 93, whereiy it isF;!ndJ g No, 34
United States under the appr ouxg iy
Minnehaha Irrigation Oolﬁpaspnatmn of the
right of the Priotity gat, 2 a4 watep
1894, for only eighty acpeq OVembey 14

Exception Three—p;, dingg 1

35 are against th.e law ang: th 0. 3.4 and N
that the evidt.snc_e in fact ap din € evidence for
the appropriatlons, reg ervatig AW ghowg that
rights, in gddltlon to the aforesng' 24 wager
sppropristion and righty deacgbd ‘Nnehahy
Engineer’s permits iIn State
by the United States apg 4 ol

. OWS:O‘“’ OWnagd
A wator Tight ag of g,
February 25, 1904, througgnf(;)ﬁ'lty date of
e
e

'y o thﬂ B
y X
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“Maxwell Canal’’ and under the appropri-
ation of the Maxwell Land and Irrigation
Company, including the portion thereof
thatIl)Jas become vested, for the 1(},435 acres
described in the answer to question No. 16

of the Statement and Proof of the Uﬁlted
States filed herein, and shown upon “Ex-
hibit A’ in yellow borders and in cross
hatching on sheets 2, 3, 4 and 5 of Exhibit

“Q' attached to said Statement and Proof
and made a part thereof;

A water right as of the priority date
of September 6, 1905, to-wit: 350 cubie feet
per second through the Feed Canal for stor-
age in Cold Springs reservoir, and for 1r-
rigation direct and from storage of the
25,000 acres of land—ineluding the 10,435
acres aforesaid—described in answer 1o
question No. 16 of the Statement and Proof
of the United States filed herein, and
shown upon Exhibit‘‘ A’ in red borders and
also upon sheets 2, 3, 4 and 5 of Exhibit

(0" attached to and made a part of said
Statement and Proof;

reference being had to Findings No. 34 and No.
35, pages 83, 94, 95, 96, 97, 98 and 102, wherein

there is found in the United States water
rights as follows:

A vested water right with priority date
of February 25, 1904, for 4,031 acres tl_lel'E"
in deseribed, name of ditch not being given;

A vested water right for 350 cubic feet
per second with priority date of September
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6, 1905 (head for both irrigation and stor-
age).

A water right with priority date of Feb-
ruary 25, 1904, conditioned upon beneficial
use prior to January 1, 1920, or within such
extensions of time as the State Water
Board may determine for good ecause
shown, for 11,011 acres therein deseribed,

‘‘U. 8. R. S. Feed Canal’’ being given un-
der name of diteh.

A water right with priority date of
September 6, 1905, conditioned upon the
beneficial use prior to January 1, 1920, or
within such extensjon of time as the State
Water Board may determine for good cause
shown, for 9,94714 acres of land therein
described, “U. 8. R. S, Feed Canal’ being
given under name of ditch,

Exception Four—Findings Nos. 34 and 35
are against the law and the evidence for that
the evidence in fact and in law shows that by
the appropriation and reservation made on Sep-
tember 6, 1905, in pursuance of section 2, chap-
ter 228 of the General Laws of Oregon for 1905,
(Lord’s Oregon Laws, Sec. 6588), the United
States acquired and is now the owner of an
appropriated and reserved right as of said date
of priority of September 6, 1905, now vested,
to the extent of 350 cubic feet per second, for
storage, and for the irrigation distriet and for
storage of the 25,000 acres described in the
Statement and Proof filed by the United
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States and shown upon exhibits ‘“A’ and
#(,” attached thereto, which in no manner
is or can be made subject to a time limit of
any character in the matter of applicatior_l to
beneficial use; reference being had to Findings
No. 34 and No. 35, pages 83, 94, and 95, 96, 97,
98 and 102 wherein it is found,—including an
erroneous statement that application had been
made in that regard—that the water under a
portion of the said water right of the pr.iority
date of September 6, 1905, shall be applied to
a beneficial use prior to January 1, 1920, or
within such extension of  time as the State
Water Board may determine for good cause
shown.

And on said 15th day of May, 1915, the re-
spondent, United States of America, filed the
following exceptions in Gontests No. 38 and
No. 93:

Exception One—Finding No. 9 is against
the law and the evidence for that the evidence
in fact and in law shows that the claim and
water rights of the United States include also
the appropriation and reservation initiatgd on
September 6, 1905, in pursuance of Section 2
of Chapter 228 of the General Laws of Oregon
for 1905 (Lord’s Oregon Laws, Sec. 6588); ref-
erence being had to Finding No. 9, page 17,
Contest No. 38 (designated as governed by the
findings for Contest No. 11, page 13, Finding
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No. 9) wherein it is found that the claim of the
United States is divided into two parts, the
first part being represented by engineer’s per-
mits under applications numbered 13 and 237,
and the seecond part being based upon what are
called the Minnehaha and Maxwell rights, initi-
ated respectively November 14, 1894, and Feb-
ruary 25, 1904.

Exception Two—Finding No. 9 is against
the law and the evidence for that the evidence
in fact and in law shows that the United States
has acquired and now has under the so-called
Minnehaha appropriation a water right for 2000
acres of the priority date of November 14,
1894; reference being had to Finding No. 9,
page 17, Contest No. 38 (designated as gov-
erned by the findings for Contest No. 11, page
13, Finding No. 9) wherein it is found that the
United States under the appropriation of the
Minnehaha Irrigation Company has a water
right of the priority date of November 14, 1894,
for only 80 acres.

Exception Three—Findings No. 9 and No.
34 are against the law and the evidence for
that the evidence in fact and in law shows that
a vested water right, as of the priority date
of March 14, 1903, has not been acquired by the
Western Land & Irrigation Company for more
than 1112 acres of the 3086 acres named in
said finding, and that such water right as may

53
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exist for the balance of said area of 3086 acres
= g of & priority date long subsequent to Sep-
tember 6, 1905; reference heing had to Finding
No. 9, pages 24 and 25, Contest No. 93, and to
Finding No. 34, pages 83 98,99 and 100, where-
in it is found that the Western Land & Trriga-
tion Company, as of the priority date of March
14, 1903, has a vested Water right for 3086
agres.

Exception Four——}i‘mdmgs No. 9, No. 34 and
No. 35 are against the law and the ewdence for
that the evidence in fact and in law shows that
the Western Land & Irrigation Company, in-
cluding such vested right as it may now have,
neither has nor can acquiré by application to
beneficial use prior to January 1, 1920, or with-
in any extension of time or otherw1se a water
right as of the priority date of March 14,1903,
or as of any date except it be long subsequent
o to September 6, 1905, for more than 3330 acres
3 of land; and said Fmdmgs No. 9, No. 34 and
. 3 No. 35 are against the law and the evidence for
S that the evidence in law and in fact shows that
paid company neither has nor can acquire by
application to beneficial use within any stated
time or extensions thereof or otherwise a water
right, except it be of a priority date long sub-
'Y sequent to March 28, 1909, for more than 8566
acres in addition to the 3330 acres aforesaid;
reference being had to Finding No. 9, pages 24
and 25, Contest No. 93, and to Findings No. 34
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.and No. 35, pages 83, 98, 99, 100, 101 and 102,
wherein it is found that the Western Land &
Irrigation Company, as of the priority date of
March 14, 1903, has a vested water right for
3086 acres and a so-called inchoate or potential
water right, conditioned upon application to
beneficial use prior to January 1, 1920, or
within such extension of time as the Water

Board may determine for good cause shown,
for 14,127.09 acres.

And on the 15th day of May, 1915, the re-
spondent, Dillon Irrigation Company, filed the
following exceptions to said findings and order
of determination of the State Water Board:

This exceptor excepts to that portion of
paragraph 33 of the findings containing the
schedule of determination as the same appears
on pages 86 and 87 thereof in the following
particulars: :

(1) Excepts generally to all the acreage
findings appearing in said paragraph upon said
pages and relating to this exceptor for the
reason that the same is incorreect, and is not
spst&ined by the statement and proof of claim
filed by this company, nor by the evidence in
f;he case, and requests that a finding be made
in accordance with the facts set forth in the
statement and proof of claim by this company
-%mrein filed, which statement and proof of claim
is hereby expressly referred to and made a part
hereof for the purpose of these exceptions.
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(2) Excepts specially to the findings and
determination appearing in said paragraph and
upon said pages as relates to the Dillon Irriga-
tion Company in the matter of acreage where
the water right has vested and in the matter
of acreage where the time limit for completion
is made to expire January 1, 1918, and in the
matter of acreage both vested and unreclaimed
for the reason that the same is inaccurate and
incorrect and not sustained by the evidence or
by the statement and proof of claim herein
filed, and this company prays the court for a
modification so that the acreage irrigated shall
be in accord with the statement and proof of
claim above referred to and sustained by the
evidence in the case, and the acreage which it
is proposed to irrigate shall be in accord with
the evidence and proof of claim, and that the
total acreage may be in accord with the said
statement and proof of claim by this company
filed, above referred to and made a part hereof.

(3) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
said pages so far as the same relates to W. T.
Reeves, whose land is served by this company,
for the reason that the same is incorrect and
inaceurate in the number of acres, and not in
accordance with the statement and proof of
claim, which is made a part hereof as aforesaid,
and not in accordance with the evidence in the
case, and this exceptor requests that in the case
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of said W. T. Reeves the finding be amended so
that the acreage allowed to him shall be in
accord with the statement and proof of claim
aforesaid, and in accord with the evidence in
the case.

(4) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
said pages so far ag the same relates to F. H.,
Denzler, whose land is served by this company,
for the reason that the same is incorrect and
inaccurate in the number of acres, and not in
accordance with the statement and proof of
claim, which is made a part hereof as afore-
said, and not in accordance with the eivdence
in the case, and this exceptor requests that in
the case of said F. H. Denzler the finding be
amended so that the acreage allowed to him
shall be in accord with the statement and proof
of claim aforesaid, and in accord with the evi-
dence in the case.

(6) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
said pages so far as the same relates to B. F.
Myrick, whose land is served by this company,
for the reason the same is incorrect and inae-
curate in the number of acres, and not in ac-
cordance with the statement and proof of claim,
which is made a part hereof as aforesaid, and’
not in accordance with the evidence in the case,
and this exeeptor requests that in the case of
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said B. F. Myrick the finding be amended so
that the acreage allowed to him shall be in
aceord with the statement and proof of claim
aforesaid, and in accord with the evidence in

the case. :

(6) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
gaid pages so far as the same relates to B. F.
Rector, whose land is served by this company,
for the reason that the same is incorrect and
inaceurate in the number .of acres, and not in
accordance with the statement and proof of
claim, which is made a part hereof as aforesaid,
and not in accordance with the evidence in
the case, and this requestor requests that in the
case of said B. F. Rector the finding be amend-
ed so that the acreage allowed to him shall be
in accord with the statement and proof of claim
aforesaid, and in accord with the evidence in
the case.

(7) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
gaid pages so far as the same relates to B. F.
Dixon, whose land is served by this company,
for the reason the same is incorrect and inac-
curate in the number of acres, and not in ac-
cordance with the statement and proof of claim,
which is made a part hereof as aforesaid, and
. not in accordance with the evidence in the case,
and this exceptor requests that in the case of
gaid B. F. Dixon the finding be amended so that
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the acreage allowed to him shall be in accord
with the statement and proof of claim afore-
said, and in accord with the evidence in the
case.

(8) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
said pages so far as the same relates to the
Umatilla Ranch Company, whose land is served
by this company, for the reason that the same
is incorrect and inaccurate in the number of
acres, and not in accordance with the statc-
ment and proof of claim, which is made a part
hereof as aforesaid, and not in accordance with
the evidence in the case, and this exceptor re-
quests that in the case of said Umatilla Ranch
Company the finding be amended so that the
acreage allowed to said company shall be in ac-
cord with the statement and proof of claim
aforesaid, and in accord with the evidence in
the case.

(9) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
sald pages so far as the same relates to Frank
Saling, whose land is served by this company,
for the reason that the same is incorreect and
inaccurate in the number of acres, and not in
accordance with the statement and proof of
claim, which is made a part hereof as aforesaid,
and .not in accordance with the evidence in the
case, and this exceptor requests that in the case
of said Frank Saling the finding be amended
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go that the acreage allowed to him shall bg. in
aceord with the statement and proof of clan'n,
as aforesaid, and in aceord with the evidence 1
the case.

(10) BExcepts to the finding and determina-
tion by the Board in said paragraph and upon
said pages so far as the same relates to Horace
Walker, whose land is served by this company,
for the reason that the same is incorrect and
inaccurate in the number of acres, and not in
accordance with the statement and proof of
claim, wihch is made a part hereof as aforesaid,
and not in accordance with the evidence in the
case, and this exceptor requests that in the case
of said Horace Walker the finding be amended
so that the acreage allowed to him shall be in
accord with the statement and proof of claim
aforesaid, and in accord with the evidemce in
the case.

(11) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
said pages so far as the same relates to W. J.
Haney, whose land is served by this company,
for the reason that the same is incorreet and
inaceurate in the number of acres and not in
accordance with the statement and proof of
claim, which is made a part hereof as aforesaid,
and not in accordance with the evidence in the
case, and this exceptor requests that in the case
of said Frank Saling (should be Haney) (J. S.
B.) the finding be amended so that the acreage
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allowed to him shall be in accord with the state-
ment and proof of claim aforesaid, and in ae-
cord with the evidence in the case.

(12) Further this exceptor excepts to the
failure of the Board in said paragraph and on
said pages and its findings relating to this cor-
poration, and the foregoing parties who are
gerved by it, to allow a time limit for comple-
tion of irrigation, for the reason that appar-
ently in all cases referred to except the Dillon
Irrigation Company, which is allowed until
January 1, 1918, for reduction of its lands to
cultivation, there is no finding and no allow-
ance of time whatever, and said oversight and
failure to make finding on the part works
serious injury to all of the parties above named.

XI1.

That thereafter, on September 9, 1916, the
Cireuit Court of Umatilla County, Oregon, en-
tered its findings and decree in the above en-
titled proceedings modifying the findings and
order of determination of the State Water
Board, as follows:

Contest No. 11. Courtney Irrigation Com-
pany, contestant, vs. United States of Amer-
1ca, contestee. The claim of the United States
of America is divided into three parts; that
part of the claim represented by Engineer’s
permits under Application No. 13 and Applica-
tion No. 237, initiated March 28, 1909, not being
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completed rights are mot in anywise deter-
mined by this decree of adjudication, but shall
be determined and approved in acecordance with

. SQections Nos. 6624, 6626, 6627, 6628, 6630, 6631,

6632 and 6633 of Lord’s Oregon Laws.

That the second basis of claim of the United
States of America is based upon what is called
the Minnehaha and Maxwell rights. * * *
That about eighty acres is what the water was
put over under the Minnehaha rights, and a
water right for eighty acres of the priority
date of 1894 has been established under the
Minnehaha right. That on'the 25th day of
February, 1904, the Maxwell Land & Irriga-
tion Company posted a notice of appropriation,
and map filed therewith shows that the water
was appropriated for the acreage as stated
forthwith under the claim of the United States.
That due diligence has been shown in the bring-
ing of the lands thereunder into cultivation
and irrigation, and that the United States Gov-
ernment should have under date of February
25, 1904, the lands as hereinafter tabulated;
that this tabulation shall include the claim of

‘the Maxwell Land & Irrigation Company and

claimants thereunder, which will make the
claim of the United States of America as tabu-
lated, include the claims of the United States
of America, Maxwell Land & Irrigation Com-
pang, J. F. MeNaught, S. R. Oldaker and Chas.
K. Baker. !

The third basis of claim of the United States
of America is based upon the appropriation of
Beptember 6, 1905, wherein the water rights are
regerved to the United States under a statute of
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the 8tate of Oregon appearing as Chapter 228,
Gen. Laws of Oregon for 1905. This right is
tabulated and deseribed with the other rights
of the United States in Finding No. 34. ‘

Contest No. 12. Dillon Irrigation Company,
contestant, vs. Western Land & Irrigation Com-
pany, contestee. The contestee bases its rights
upon three appropriations made in 1891, and
upon a second appropriation made in 1903 (see
Exhibits 25A, 2568, 25C and 25D). The appro-
priation made by J. M. Jones was afterward
transferred to the Columbia Valley Land & Irri-
gation Company (see Exhibit 258). That un-
der the appropriation of J. M. Jones water was
diverted, and in the year 1892 a couple of hun-
dred acres were irrigated (Vol. 32, Book C, p.
670). In 1893 there was no water diverted
through the ditch (Vol. 32, p. 6T0A). The
ditch then fell into disuse and no further use
was made of it until the rights were purchased
by the Hinkle Ditch Company, which was sue-
ceeded by the Western Land & Irrigation Com-
pany. The Hinkle Ditch Company made a new
appropriation on March 14, 1903. The priority
date, therefore, of the Western Land & Irriga-
tion Company begins with the appropriation of
the Hinkle Ditch Company, and the same is
hereby established as March 14, 1903, for
4109.68 acres, and July, 1907, for 12,747 acres.

Contest No. 93. United States of America,
contestant, vs. Western Land & Irrigation Com-
pany, contestee. The rights of the contestee
are established the same as in Contest No. 12
hereinbefore set forth in this finding.

i
]

.
Gy
<.
- v;i
x5

5
2
;o o
) ad

S .3

~ie

N
)

15
1
e
.. '.v 4

.

- ¢,

T

i)
< v

115 | 59
* (The Court’s findings in Contests Nos. 34,
36, 37, 88, 39, 40, 41, 42, 43, 44, 45, 46, 47 and 48
are omitted because they are identical with the
findings and order of determination of the
State Water Board.)

(The Court’s findings Numbers 20, 21, 22,
23, 24, 26, 27, 28, 29, 30 and 31 are omitted he-
cause they are identical with the findings and
order of determination of the State Water
Board.)

Finding No. 26—That in all cases where any
person, firm or corporation has a right under
this decree to supply and deliver water to
others and charge fI())r the same, or may here-
after acquire such right, it is the duty of such
person, firm or corporation to supply water to
any and all persons, firm or corporation, or
who can be reasonably supplied with water
from said works under reasonable and uniform
contracts and for reasonable and uniform
charges up to the limit of the capacity of said
works, 8o long as said person so taking such
water complies or is ready to and able to com-
ply with the terms of such contract. Such con-
tract may provide for any reasonable and uni-
form method of pro rata distribution of water,
and such person, firm or corporation may make
such reasonable and uniform rules and regula-
tions as may be necessary to facilitate such
distribution. In case such contract does not
provide for such distribution of water then suqh
water shall be supplied to the water users in
the order of, and according to the date of pri-
ority of use upon the land, or at the place upon
which such water is to be used, and subject to
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rotation as in this decree generally provided;
provided, that no contract shall be made to de-
liver water to lands or places vot theretofore
supplied, to such an extent as to deprive any
land or place of water which has been previous-
ly supplied, and provided further, that on con-
fract shall be made to deliver water for irriga-
tion or power unless the land or plaece where
said water is to be used be entitled to such use
under a right granted by this decree, or a per-
mit of the Stafe Engineer, or by a water right
certificate.

All contracts for the use of water giving
any preference other than as herein stated, are
against the public policy and laws of the State
o% Oregon, and void.

Finding No. 32—That to get 2 sufficient
head of water, the water master of the distriet
in which such water is situated shall arrange
such a system or systems of rotation as may
be best applicable to either; first, by giving a
%reater amount of water for an appropriator
or a proportionately less time, provided that
the giving of such greater amount does not
infringe upon any of the rights confirmed by
this decree, and provided urther, that the
amount of water taken by an appropriator does
not exceed the number of acre feet as found
in these findings to be necessary for the irriga-
tion of the land during the irrigation season;
second, or in the absence of an agreement be-
tween such appropriators arranging for such
rotation, and the manner in which such water
ghall be used in such rotation, the water master
of the district in which such stream and its trib-
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utaries ig situated shall ayrs; .
e o s o Syt e e PP
giving to the appropriator in gyuch on, e
quantity of water equal to the cOmbing)d Pa _
propriations, as the appropriatorg in ned &)
or system for a length of { said group

ratio to the whole time reqe bearing the same

complete rotation through tﬁ:‘i"}h’g{ make ﬂ:f{
a'ppmpna.tors, bears to the Combinedea groélPﬁa_
tion of said group, and shall next Servppr cﬁ:her
appropriator with a like quantity of k at? T for
his proportionate time, and go op ungla eil for
appropriators in said group or gyst ?n are
served, then the distribution of Watz ehall be
repeated in the same manner th r s s
irrigation season. roughout tne

The determination as to wh )
s, m sl oup o st o Uy oo
master. ¢ Judgment of the water

Third, or where two .
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of said rotation in the use of wat e éna et
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with such agreement, provideq al::cor %chat
-such arrangements into groups o a{S’ o
rotation shall not interfere with ), systems o
of any appropriator, not g mexx?b%?orfnsguch
group or system, and provideg furtho e
such agreement shall be in writin d?"i b
said appropriators with the Watg’ Iangste‘i- ed by
" Tha;, in all instances whey

e water is Tun into th . ;
high water time of the ez;sffr;‘”is during ﬂtlﬁ
needed for use during the dry p;] ot ‘iﬂgi%% ggm-

e water is stored,
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mer season; that where storage is available,
irrigators ordinarily use water during the
growing season for their erops, provided their
storage is sufficient to supply them with water
for this growing season. The irrigation season
ordinarily is between the first day of March
and the first day of November of each year.
In all cases where storage is not used and the
water right of the irrigator is of a sufficient
early date, and the flow of water in the stream
sufficient to supply such irrigator with water
during the growing season, the irrigation sea-
son for such irrigator is from the first day of
March to the first day of November of each
year; in all other cases the irrigation season
for each irrigator is, any time of the year that
there is or may be a supply of water sufficient
for such irrigator to carry on his irrigation.
That upon all the tributaries of the Umatilla
River there shall be no limit as to the irrigation
season, and the irrigators shall have the right
to use the water at any time of the year it can
be secured.

That along the tributaries of the Upper
River the irrigation of the land is generally
carried on upon the bottom lands adjoining the
streams, and very little irrigation is carried on
upon the hills and uplands. That the lands
along and adjoining such tributaries are grav-
elly, and require more water per acre to irri-
gate than the uplands would require. That
the irrigation along the main stream of the
Upper I%iver is generally confined to the bot-
tom lands adjoining the atream, and not to the
uplands. That the hottom lands of the Upper
River, west and below the City of Pendleton,
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require about the same amount of water for
irrigation as do the tributaries of said Upper
River. That four and one-half acre feet of
water per acre per year is sufficient water for
the irrigation of the bottom lands along 'the
tributaries of said Umatilla River, and also
along the bottom lands of said Upper River,
west of and below the City of Pendleton. That
three acre feet of water per acre per year 18
sufficient water for the irrigation of the bot-
tom lands of said Upper River, east of and
above the city of Pendleton, and for the irriga-
tion of the uplands of said Upper River. That
the lands of the Lower River shall be divided
into the following clasges: First, the lands
along the tributaries; second, the bottom or
meadow lands of the Umatilla River; third, the
raw sage-brush lands of the upland, and, fourth,
such uplands as have been reduced to cultiva-
tion and irrigation and suhdued from its wild

" gtate.

That along the tributaries of the Lower
River the same duty of water shall prevail as
along the tributaries of the Upper River. That
the meadow and bottom land of said Lower
River is easily watered, and in a great many
cagses, needs drainage, but that such need ot
drainage does not obviate the necessity of irri-
gation. That the rainfall of the Lower River
is such that all the land needs irrigation tn a
large extent. That along said Lower River
there are a number of large irrigation projects
partially developed. That it is the experience
of the irrigators upon said projects, that in
order to reduce the raw lands upon said pro-
jeets to a state of cultivation and irrigation, it
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is necessary to use a larger amount of water

upon said lands during the process of such
reduction.

That after irrigation of a tract of land for
a number of years the amount of water neces-
sary for the irrigation of such land materially
decreases. That .during the reduction of said
lands from a raw state into a state of culti-
vation, six acre feet of water per acre, per
year is a sufficient amount of water for the
Irrigation thereof. That after said land has
been reduced to a state of cultivation and irri-
gation, three acre feet of water per acre per
year is a sufficient amount of water for the
irrigation thereof, except when the soil is com-

posed mostly of loose ground which requires
six acre feet.

That the specifications of a definite amount
of water per acre, in these findings, shall not
be taken as granting that specific amount of
water to any water user, but shall only be
taken as a rule and guide for the water master
in the distribution of a maximum amount of
water to any water user, and it shall be in the
discretion of such water master to cut down
the amount of water given for any particular
acreage of land and turn the wafer to other
land, at any time that such land becomes fully
irrigated upon a less amount of water, or such
water be not economically and beneficially
used, and the water master shall have the right
in his discretion to cut off the supply of water
to any land at any time in the distribution
of water, when the date of priority of such land
is such that as the water becomes short and
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scarce,‘ there would not be ys;ufficient water to
deliver any to such land.

at in diverting water for the irrigation of
laln:-irs.l,1 different heids or quantities of hwai;ter
are required for different conditions. T fe es;
timony shows there are the following dif erent
condifions: First, raw sage brush land n?i
reclaimed, or in process of reclamation; sec?l ,
reclaimed lands of loam or fine sand or fine
soil texture; third, reclaimed land of coarse
gand or loose gravel subsoil, or loose cgaaie
goil texture. That for the reclamation o e

first class of land, being raw land, a diversion of

of 1-40th of a second foot per acre 18
?eéls?r%d. That for the irrigation of the second
class, or fine texture soil, after reclamat(aiorfl, :;,;
diversion of a head of 1-80th of a secon t90

er acre is required. That for the irriga 1(;}:1
of the third class, or loose coarse texture so(i
after reclamation, a head of 1-40th of a secon
foot per acre is required.

~ ific
In all cases, however; where a spec

quantity of water has been appropriated, thez
diversion shall not exceed such amount excﬁapn
as the result of rotation, nor in any cahse sha !
the amount of water dlverted exceed t %_ nurgf
ber of acre feet required for the irriga 1011;1h t
such land as found herein, to-wit: not mox]:'le faa
six acre feet in all cases where 1-401;t ) 2
second foot per acre is diverted, and no ]?10;6
than three acre feet per acre in all cass w ted
1-80th of a second foot per acre 18 dé;rer eté
In all cases where the diversion is at ehraéi °
of 1-40th of a second foot per acre, suc -
version shall include all waste by seepage an
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evaporation, and in all cases where the di

sion is at the rate of 1-80th of a SGE%O?J(;h fv:§£
per acre, the water master may allow an in-
creased diversion for such seepage and evapora-
tion, which increased diversion shall be deter-
mined by the water master according to the
actual seepage and evaporation in the diversion
;’ivgll]‘ks, but dni; no c{;ise shall such increased diver-

exceed twen r
allowed by this ﬁ)lr]dpi%g'centum O-f the amount

Finding No. 33—That the name and
of each appropriator of water from Baigd%r;z%
tilla River and its tributaries, arranged in
alphqbetlcal. form, together with the date of
relative priority of such appropriation, the
amount of such appropriation, per cubic foot

per second of time (computed for convenience -

at a flow of 1-80th of a second foot
the number of acres to which such f;;ﬁ;ﬁgf
tion is applied and to which such water is ap-
purtenant, the use or uses for which such water
was appropriated and is now applied, and to
which such is limited, the name of the ‘ditnh or
ditches through which such appropriation is
%i%verted,_ the pame of the stream or streams
ti}om which such appropriation is diverted, and
e d.es_;cylpqon of the land in the smallest legal
subdivision in which such water right is appur-
tenant, arranged in alphabetical order, and set
opposite, the name and postoffice address of
each such appropriator, are as follows, to-wit:

(Notwithstanding the fact that

(No _ the -

ttfltmt? in the following schedules is mg.?iglpcgl
¢ basis of 1-80th of a cubic foot per second

per acre, it is intended that all lands falling

R
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within classes first and third, as declared in
next to last paragraph in Finding No. 32 here-
of, ghall be entitled to receive, and shall re-
ceive, 1-40th of a cubic foot of water per sec-
ond, per acre (to the extent that the same may
be economically and beneficially used); and
the schedules shall be deemed and construed
to accord to all lands in said classes first and
third, 1-40th of a cubic foot of water per sec-
ond, per acre (to the extent that the same may
be economically and beneficially used.)

Finding No. 34—The following appropria-
tors have, in their statements and proois of
claim, applied to the State Water Board to
preseribe the time within which the full amount
of water appropriated shall be applied to a
beneficial use, and it appears to the said State
Water Board that the appropriation of said
appropriators, and each of them, were made
prior to February 24, 1909, and that actual con-
struction work had been commenced in good

faith prior to said date, and

It further appears from the statements and
proofs of claims filed, and the evidence ad-
duced at the hearing, that the United States
has appropriations of November 14, 1894, Feb-
ruary 25, 1904, and an appropriation and reser-
vation of September 6, 1905. That the appro-
priation of November 14, 1894, is completely
vested as to one second foot; that the appro-
priation of February 25, 1904, at the time of
filing the statement and proof of claim was
completely vested for 25 second feet of water,
for 2000 acres of land, and that the appropria-
tion of September 6, 1905, is a complete reser-
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vation under and by virtue of Chapter 228, Gen.
Laws of Oregon for 1905, and that the appro-
priation and reservation of September 6, 1905,
includes the lands covered by the appropria-
tions of November 14, 1894, and February 25,
1904.

That the lands covered by said appropria-
tions and reservation are hereinafter tabulated
in this finding for the purpose of having the
water rights of the United States fully set out
and described in this finding, and to the fur-
ther end that'a compliance with this finding by
the United States so far as the application of
water to a beneficial use is concerned within
the time limited herein, may have the effect of
establishing its date of relative priority as of
the date of February 25, 1904, so far as the
landsdcovered by that appropriation are con-
cerned.

. The State Engineer is hereby directed to
1ssue a certificate to each of said appropriators
showing the time fixed by this finding within
which the water appropriated by such appro-
priators shall be applied to a beneficial use.
The extent of such appropriation shall be lim-
ited to such an amount or volume of water as
shall have been put to a beneficial use by the
expiration of the time fized in this finding. In
the column headed ‘‘Time Limit for Complete
Application’ in the following tabulation the
word ‘‘vested’”’ means that water has been
completely applied to a beneficial use to the
extent deseribed therein, and in all cases where
water has not been completely applied to a
beneficial use, a limiting date is set for such
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lication to a beneficial use, and such incom-
f){)epted rights are known and called “‘inchoate
rights.”

That the name and address of each appro-
priator of water from said Umatilla River and
its tributaries, who has not completed such
appropriation, and who has so applied to the
State Water Board to preseribe the time within
which the full amount of water shall be ap-
plied to a beneficial use, are hereinafter in this
finding arranged in alphabetical form, together
with the date of relative priority of each of
such appropriations, the limiting date for the
complete application of the full amount of
water appropriated to a beneficial use, the use
or uses for which such water was appropriated
and is to be applied, the number of acres for
which the appropriation was made and the
number of acres now irrigated, or for which
rights are reserved by statute in case such ap-
propriation is for irrigation or storage, the
name of the ditch or ditches, or reservoirs
through which such appropriation is to be di-
verted, the name of the stream from which the
water was appropriated, and the description of
the land in eacf? legal subdivision for which
the appropriation was made, the description of
the land upon which such water has been or is
to be applied to a beneficial use, and to which
such use is limited, arranged in alphabetical
order and set opposite the name and postoffice
address of each such appropriator, are as fol-

lows, to-wit:



64

126
Date of | Time for
I.lel_. complete| No. Use | Ditch {Stream
priorityt App. acres
Dillon Irri. Co.| 1807 Jan. 1, | 1213.9] Irr. | Ditlon | Main
1920 :
Finding 9...... Nov.17,| Vested 380 Trr. “ “
1897 4.75 Dom.
sec. {t. and
astock
Contest 12, 13, 1907 | Vested | 380 |...... . ..
17,92........ S " R N A
Reeves, W. T 1907 Vested 113 fo.oo ]
1.41
sec. ft.
Densxler, F. H..| 1807 Veated 15 ... ]
e I e
aec. ft.
Myrick, B. F...{ 1807 Vested 10 |.......
7o IR AEEERIRY CRPEER ERRERS
see. {t.
Reotor, B. F...| 1907 Vested 4 |
A a8 '
gec. ft.
Dixon, B. F....( 1807 Vested 22 |
.22 ‘
sac. t.
UmatillaRanch| 1907 | Vested | 332 |.
Co.......... &3 | T
seo, [t.

All iu townships 3, R. 28; 4, R. 28; 4, R. 20; 3, R. 29.
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Furnieh Diteh |Mar. 8, | Vested | 3240.7] Irr. |Furnish Main
Co.......... 1905 40.91
sec. ft.
Finding 8...... Feb. 25, |Storage of 5,500 A. ft.
1819 |The water stored under the application of
Feb. 25, 1909, is to be carried from the
reservoir in the channel of the river to the
main canal of the distribution aystem, and
used upon the lands as in the decree listed,
covering the appropriation of Mar, 8, 1805,
and Feb.26, 1009, both vested and inchoate.
Mar. 8, | Jan. 1, [4678.92] Irr. {Furnish| Main
1905 1920 | ‘
All in townships 4, K. 28; 3, R. 20; 4, R. 20.
Unpited States |Nov. 14,! Vested 80 Irr. | Max- | Main
of America,..| 1884 |I. sec. ft. well
Feb. 25,1 Jan. 1, { 10405 |....~ . |...... |- crne
1804 1020 |Excepting 25 cu. ft. per sec.
115 |vested for 2,000 acres as shown
sec. ft. |hereafter in schedule.
Lands described under appropriation of
Fob. 25, 1904, include the land described
under appropriation of Nov. 14, 1804,
Bep. 6, | Veated |.......|1....... Fead | Main
1905 as0 Cansl
sec. ft. '
In pursuance of C.
228, Gen. Laws of .
Ore., 1905. i
25072 |Irr., storage in Cold
Bprings Res., capacity
50,000 ac. ft. and Irr.
from said Res. |

All in townships 5, R. 29; 4, R. 28; 4, R. 20; 5, R. 28.
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The lands described under the appropristion and reservation of
Sept. 8, 1905, include the land described under the appropriation of
Nav. 14, 1804, and of Feb, 25, 1004. Thua the waters appropriated
snd reserved as of Sept. 8, 1905, are to be used jointly or inter-
changeably, as the case may be, with the waters sppropriated aa of
Nov. 14, 1894, and Feb. 25, 1804, upon the lands described there-
under. The distribution system has been constructed to provide
for this. '

Of the 25,072 ncres under the sppropriation and reservation of
Sopt. 8, 1005, 4,031 acres have been irrigated prior to the filing of
atatement and proof by the United States in Sept., 1910, ) Of this
ares, 2,000 acres were aleo irrigated by way of the appropriation of
Feb. 28, 1804, and rights have become vested thereunder, as follows:

Feb. 25,] Vested 2000 | Irr. | Max- | Main
1904 25, well
sec. ft.

W.L. &I Co..|Mar. 14,] Vested | 1375 | Irr. |Hinkle| Main
1903 17.2
sec, ft.
Finding 9......
Coutest 8, 12,(Mar. 14,] Jan. 1, |2769.68] “ “
34 to 48, inc.,| 1003 1920
83 34.4
sec. [t.
July, | Vested | 1071 " “ “
1907 209 ’
sec. ft.
July, | Jan. 1, |u2s7.97] @ « “
1807 1920

Allin townships 3, R. 28;3, R. 27;5, R. 28: 4, R. 28: 4, R. 27: 3, R. 29.
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Finding No. 35—Each of the appropriators
tabulated herein shall complete their appropria-
tion, including the construction work and appli-
cation of the water to a beneficial use, on or
before the date set in such tabulation as being
the limiting date for the complete application .
of such water to a beneficial use, or within such
time as the State Water Board for a good cause
shown, may extend as provided by law, upon
the expiration of said time for the complete
application of the water to a beneficial use as
in this decree provided or any extension there-
of, the State Water Board shall cause due proof
to be taken of such application of the water to
a beneficial use and grant such water right
certificates as said State Water Board may as-
certain tabt such appropriator is entitled to
receive by virtue of such proof, and

It is further eonsidered, ordered and de-
creed that the water rights of the various
claimants in said proceedings be, and the same
are hereby established in accordance with the
foregoing decree.

XT11.

To the foreging findings and decree of the
Circuit Court, appellant filed the following
exceptions:

(1) Said claimant excepts to so much of
Finding No. 9, Contest No. 11, Courtney Irri-
gation Company, contestant, vs. United States
of America, contestee, as finds with reference
to the so-called Maxwell right of the United
States, that due diligence has been shown in
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bringing the lands thereunder into cultivation
and irrigation, and that the United States Gov-
ernment should have under date of February
25, 1904, the lands tabulated under said right
in Finding No. 34; also to so much of said
Finding No. 9, Contest No. 11, as finds with
reference to the third elaim of the United
States that under said third claim the United
States of America is entitled to a right onder
its appropriation of September 6, 1905, for the
lands tabulated under said right in Finding No.
34, on the ground that the same are contrary
go the evidence and unsupported by the evi-
ence.

(2) Said claimant excepts to so much of
Finding No. 9, Contest No. %)2, Dillon Irrigation
Company, contestant, vs. Western Land & Irri-
gation Compay, contestee, as finds that there
was no water diverted through the diteh in
1893 under the J. M. Jones appropriation; that
the ditch then fell into disuse and no further
use was made of it until the rights were pur-
chased by the Hinkle Ditech Company, which
was succeeded by the Western Land & Irriga-
tion Company; and that the priority date of the
Western Land & Irrigation Company begins
with the appropriation of the Hinkle Ditch
Qom;_r‘any; and also to so much of said finding
in said Contest No, 12 as establishes the prior-
ity date of the Western Land & Irrigation Com-
pany as March 14, 1903, for 4109.68 acres, and
July, 1907, for 12,747.48 acres, on the ground
that the same is contrary to the evidence.-and
i8 unsupported by the evidence.

(3) Baid claimant excepts to the failure of
the court to find that it is entitled to a priority
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as of March 14, 1903, under the appropriation
made on said date by the Hinkle Diteh Com-
pany for 17,213.21 acres. :

(4) Said claimant also excepts to much of
said Finding No. 9, Contest No. 12, as awards
claimant a priority of July, 1907, instead of
March 14, 1903, for 12,747.48 acres, on the
ground that the same is contrary to the evi-
dence, unsupported by the evidence and de-
prives claimant of a vested right.

(5) Claimant excepts to Finding No. 25
upon the ground that the matters and things in
said finding set forth are not within the issues
in this proceeding and are unsupported by any
evidence.

(6) Claimant excepts to so much of Finding
No. 32 as finds that in all cases where the diver-
sion is at the rate of 1-40th of a second foot
per acre, such diversion shall include all waste
by seepage and evaporation, and that in all
cases where the diversion is at the rate of
1-80th of a second foot per acre the water
master may allow an increased diversion for
such seepage and evaporation not to exceed
twenty per centum of the amount allowed by
said finding, on the ground that the same is
contrary to the evidence, and on the further
ground that the same is not within the issues
herein relative to land requiring but 1-80th of a
second foot for its irrigation.

(7) Said claimant excepts to the failure of
the Court to find upon the issue of loss by
seepage and evaporation under its proofs here-
in, and to the -failure of the Court to alow
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cl.alma:nt an amount of water at its point of
diversion sufficient to offset or cover such
losses, and to the failure of the Court to allow
claimant any water for such losses. :

(8) Claimant excepts to so much of Finding
No. 34 as finds that the appropriation of the
United States of America of September 6,
1905, is a complete reservation under and by
virtue of Chapter 228, Gen. Laws of Oregon for
1905, of the waters claimed under said appro-
priation of September 6, 1905, as set forth
more 'garj;xcu_darly in the tabulation referred to
in said finding, on the ground that the same
1s contrary fo the evidence, contrary to law,
and discriminates unjustly against all other
appropriators.

(9) Claimant excepts to the tabulation of
the rights of the Unit{)ad States of America :?n
Finding No. 34 insofar as the same gives the
United States a vested right as of September
6, 1908, for 25,072 acres, and to the failure of
the Court to fix an inchoate right for the
United States the same as other appropriators
and to fix a time limit for the complete appli-
cation to a beneficial use of the amount of such
inchoate right, on the ground that the same is
contrary to the evidence, contrary to law and
interferes with the vested rights of other appro-
priators.

~ (10) Claimant excepts to the tabulation of
its rights and of the rights of the Furnish
Diteh Company in Finding No. 34 insofar as
the same allows the Furnish Ditch Company
any priority over this claimant on the ground
that the same is contrary to the evidence, un-
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gupported by any evidence and not within any
of the issues herein. ‘

(11) Claimant excepts to the tabulation of
its rights as set forth in Finding No. 34 insofar
as said tabulation fails to allow claimant 15
acres additional in Sec. 30, Tp. 4 N, R. 28; 10
acres additional in Sec. 14, and 15 acres addi-
tional in See. 15, Tp. 3 N, R. 28; and 39.90
acres additional in Sec. 4, and 52 acres addi-
tional in Sec. 9, and 50 acres additional in Sec.
10, Tp. 3 N., R. 27, on the ground that the
cvidence shows claimant entitled to water for
such additional acreage. ‘

(12) Claimant excepts to the tabulation of
its rights in said Finding No. 34 insofar as the
same fails to allow claimant a priority as of
March 14, 1903, for all of the lands described in
said tabulation, on the ground that the same is
contrary to the evidence, and that so much of
said tabulation as awards claimant a priority
as of July, 1907, for part of its lands, is unsup-
ported by any evidence.

(13) Plaintiff excepts to the failure of the
Court to allow it 1-40th of a second foot of
water per acre for all of its lands set forth in
said tabulation in Finding No. 34, on the ground
that the same is contrary to the evidence, and
that there is no evidence in this proceeding
which will support a finding that 1-80th of a
second foot of water is sufficient for any of
claimant’s land.

(14) Claimant objects and excepts to the
Court’s conclusion of law that a decree should
he entered here in modifying the findings of
the State Water Board and establishing the
water rights of claimants accordingly.
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ASSIGNMENTS OF ERROR

And appellant herein says there is manifest

error on the face of the record in this:

(1) The Court erred in awarding the United
States of America, under its third claim based
on the provisions of Chapter 228, General Laws
of 1905, a vested right of 350 cubic feet per
second for both irrigation and storage.

(2) The Court erved in failing to limit the
right for irrigation claimed by the United
States of America, under the provisions of
Chapter 228, (General Laws of 1905, as an in-
choate right, and to prescribe a time iwithin
which the full amount of water appropriated
shall be applied to a beneficial use. '

(3) The Court erred in not finding that the
priority date of appellant begins with the ap-
propriation of the Hinkle Ditech Company.

(4) The Court erred in failing to find that
appellant was entitled to a water right under
the appropriation made by its predecessors in
interest in 1891, and to fix a date of priority
therefor and the amount and extent thereof.

(5) The Court erred in awarding appellant
a water right with priority date of March 14,
' 1903, for only 5805.68 acres of land.

(6) The Court erred in failing to award ap-
pellant a priority right of date March 14, 1903,
for all its lands, viz., for 17,063.65 acres,

L
l' .
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(7) The Court erred in awarding appellant

= g priority date of July, 1907, for 11,257.97 acres

of land, instead of awarding appellant a prior-
ity date of March 14, 1903, for said lands.

(8) The Court erred in holding that where
the contracts of any person, firm or corpora-
tion having the right to deliver water to others
and charge for the same do not provide for 1_:110.
distribution of water, as set forth in Finding
No. 25, then such water shall be applied to the
water users in the order of and according to
the date of priority of use upon the land; ax{d
in attempting to prescribe the terms and condi-
tions of the contracts such person, firm or cor-
poration may make with water users.

(9) The Court erred in determining that in
all cases where the diversion is at the rate of
1-40th of a second per acre, such diversion
shall inelude all losses by seepage and evapora-
tion, but when the diversion is at the rate of
1-80th of an acre foot per acre, the water master
may allow an increase of not to exceed t\'aventy
per cent for loss by seepage and evaporation.

(10) The Court erred in failing to find upon
the issue of loss by seepage and evaporation
under appellant’s statement and proof of.c!aim,
and in failing to allow appellant an additional
amount of water at its point of diversion to
cover such losses.



136

(11) The Court erred in awarding appellant
a priority date of July, 1807, for 11,257.97 acres
of its lands, thereby placing such right subse-
quent to the rights awarded respondent Fur-
nish Diteh Company, between whom and appel-
lant there was no contest or controversy.

(12) The Court erred in failing to so limit
the rights awarded respondent Furnish Ditch
Company that they would be subsequent to all
rights awarded the appellant.

W. G. DROWLEY,
Attorney for Appellant.
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[ SUPREME COURT
OF THE

STATE OF OREGON

PENDLETON, MAY TERM, 1917.

In the matter of the determination of the rela-
tive rights of the various claimants to the waters
of the Umatilla River and its tributaries, a tribu-
tnry of the Columbia River, in Umatilla County,
Oregon. ‘

> WESTERN LAND & IrRmicaTiOoN COMPANY,

T e s 2 O e I S T ST e R ST R ey An g ApE e
R R I B s eSS

Appellant, '

X

TION ComraNy, BrownNELL Ditcn Company,
Orecon Lanp & Water Comrpany, PiONEER
IrricaTioNn Comrany, MaxweLL Inrricarion
Company, THE UNiTED BTATES OF AMERICA,
W. T. WaLton, Swoney Warton, Harrr R.
Newrort, F. H, Gritman, H. G. HurLpunr,
Frank E. FowLer, Juuia C. Fowrer, Jouw J.
Perers, THomas W. Peters, snd Funnisu
Ditcu Comrany, '

SR

ERoT

Respondents.

BRIEF OF APPELLANT

WESTERN LAND AND IRRIGATION COMPANY

S8TATEMENT OF FACTS

This is a proceeding under Chapter 216,
General Laws of 1909, known as the Water
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Oode, which was begun by filing with the State
Watber Board, Water Division No. 2, on May 7,
1909, a petition for and on behalfl of the United
States of Ameriea, requesting a determination
of the relative rights of the various elaimants
to the waters of the Umatilla River and its
tributaries, a tributary of the Columbia River
in Umatilla County, Oregon.

Thereafter at'the time and place fixed for
the taking of testimony in said proceeding by
the Superintendent of Water Division No. 2,
the various claimants to the waters of said
stream filed their several verified statements
and proofs of claim, and within five days after

“thé close of inspection of the statements and
" proofs of claim of the various élaimants to the

waters of said stream, the following contests
were filed to which appellant hereiu is a party:

Contest No. 8, Courtney Irrigation Co. va
Western Land & Irrigation’ Company; -

Contest No. 12, Dillon Irrigation Co. vs.
Western Land & Irrigation Company;

Contest No. 34, Oregon Land & V%ater Com-
pany vs. Western Land & Irrigation Company;

Contest No. 36, W. T. Walton vs. Western
Land & Irrigation Company;

Contest No. 37, Sidney Walton vs. Western
Land & Irrigation Company;

Contest No. 39, Western Land & Trrigation
Gmt(l]muy vs. Pioneer Irrigation Company;

sontest No. 40, Western Land & Irrigation
Company vs. Courtney Irrigation Company;

3

Contest No. 41, Western Land & Trrigation
h Tarry R. Newporl; L
(JO.C‘:)SI.lth{I;IZl[‘J{). 42, Wo}qtm'n Land & lerigation
k : +1 Diteh Company; o
n(},:ng:g“{él(t 43 Western Lmlul f& Irrigation
J . John J. and Thomas W. Peters;
'O,C“{c?nte?st No. 44, Western Jand & Irrigation
Co. vs. Oregon Land & Water Comwpany;
" Gontest No. 45, Western Tand & Irrigation
} . . H. Gritmay; o
(Jo'g:nt];st No. 46, Western Land & Irrigation
3 . H. G. Hurlburt; » ’ o
(JO'C‘}’(?ntest No. 47, Western Land ‘Sf Irr1gz1t1'on
Co. vs. Frank 1. Fowler and Julia C. Fowler;

"Contest No. 48, Western 3;:\.11(1 & Irrigation

. vs. Maxwell Irrigation Company;
o (’Yr?ntest No. 93, United States of America ve.

Western Land & Irrigation Company.,

The adverse parties (o.said contests, “thethc?r
filed by or against the appellant herein, ‘alc
named as respondents in this appeal by virtue
of the provisions of Section 6650, L. 0. ‘L.,_als
amended by Chapter 97, Laws of 1913,' ‘tvluc':(l
apparently requires that all a(-lve.rse p:utles " .(;
any contest or contests wherein appellant. wa
a party should be named as respondents,

The issues in Contest No: 34, Oregon Land

& Water Company vs. Western Land & Yrriga-

ion Co.;
tmnCont;aat No. 36, W. T. Wallon vs. Western

Land & Trrigation Co.;
’ Contest No. 37, Siduey Walton vs. Western

Land & Irrigation Co.;

‘ ~o

a7
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Oontest No. 39, Western Land & Irripation
Co. vs. Pioneer Irrigation Company;

Contest No. 40, Western Land & Irrigation
Co. vs. Courtney Irrigation Company;
; Contest No. 41, Western Land & Irrigation
Co. vs. Harry R. Newport;

Contest No. 42, Western Land & Irrigation

Co. vs. Brownell Ditch Company;
Contest No. 43, Western Land & Irrigation
Co. vs. Jobn J. and Thomas W. Peters:
Contest No. 44, Western Land & Il'l"igatiou
Company vs. Oregon Land & Water Company;
Contest No. 45, Western Land & Irriguti(;n
Company vs. F. H. Gritman;

Contest No. 46, Wéstern Land & Irrigati
Co. ve. H. G. Hurlburt; } gation

Contest No. 47, Western Land & Irrignti
Co. vs. Frank E. Fowler, and rrigntion

Contest No. 48, Western Land & Irrigation
Co. va. Maxwell Land & Irrigation Company
were settled by stipulation or otherwise dis-
posed of in the order of determination of the
State Water Board and Decree of the Circuit
Court in such manner that the rights of the

parties in said contests are not affected hy this
appeal. '

, 'I;IIJG parties whose interests may he affected
y this appeal are the appellant, Westorn
Land & Irrigation Company, and the respond-
ents, United Btates of America, Furnish Ditch

% Ly

------
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(lompany and posaibly to some extent tho Dillen
Irrigation Company.

After all contests had been heard and deter-
mined, the Statec Water Board on March 29,
1915, filed in the Circuit Court of Umatilla
County, Oregon, its findings of {act dnd order
of determination wherein it fixed the priority
date of appellant under the appropriation made
by the Hinkle Ditch Company as March 14,
1903, and denied the appellant any rights under
the appropriation made by its predecessors in
1891 (Abstract, pp. 65-70, Finding No. 9, Con-
tests 12-93), and whereby the Dillon Irrigation
Company was awarded a vested right of 4.75
cubic feet of water with a priority date of
November, 1897, for 380 acres, and a priority
date of 1907, vested and inchoate, for the re-
maivder of the lands under its system. The
Purnish Diteh Company was awarded a vested
right of 4.91 cubic feet of water with a priority
date of March 8, 1905, for 3272.81 acres, and
an inchoate right with priority date of March
8, 1905, contingent upon completion by Janu-
ary 1, 1920, for the remainder of the lands
under its project. And the United States of
Amerien was awerded a vested right of one
second foot of water with a priority date of
‘November 14, 1894, for 80 acres of land; a
vested right of 54.4 second fect, with a priority
date of February 20, 1904, for 4,031 acres; 2

‘vested right with priority date of September 6,
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1905, of 350 cubic feet for storage; .an inchoate.

b e e

right_with. priority._date. of.Feb l'ual‘y_.__z_:'é,_;_i?jgé,,

contingent upon completion by J.
0] by January 1, 1920
_for 11,011 acres, and an inchoate _nig.l;.t_.wiéh pri-

ority date of September 6, 1905, contingent on

completion by January. 1, 1920, for 9,947.5 weves.”

And the appellant Western Land & Irrigation
Company was awarded a vested right of 38.33
second feet with a priovity date of Mareh 14
15{03, for 3,086 acres, and an inchoate right,
with priority date of March 14, 1903, contingent,
on pompletion by January 1, 1920, for the re:
mainder of its lands, namely for 14,127.09 acres
(Abstract, pp. 90-91) '

In its Findings and Order of Determination
the-State Water Board in Finding No. 25 é.t:
teu}_pted to preseribe the terms of coutracts
which might be made by any person, firm or

corporation haviug a right to suppl leliv
_& right to supply and deliver
water to others and charge for the same (Ab-

stract, pp. 75-76), and in Finding No. 32_limit-..

ed the amount of water to be used-for tie irri-

gation of land to.not exceed onme-fortieth of a

.scci)'n_c_l foot for each _:_101"6 -dlh.l'ring the months of
.-,.{&l?{‘]{ and May, and not to exceed one-eig}:i‘\.';iéﬂ'z'
of_a.second foot -for each acre of land during
any other months of the year (A l)thaE'i;_I)pS—:?g-
83) And also allo\\'(:&mtﬁﬁ_mivﬂg,sto;‘age
rights priority over irrigation rights in th(;
months of November, December, Japuary and
February of each year (Abstract, p. 85); and

b

7 o ]
J‘

fixed the duty of water at 4V acre feet per

dere per year during_the period of reduction -

“From o raw state to a state of eultivation, and

"aE 3 acre ledt of water per acre per year affer.

land has been reduced fo a state of cultivation

(Abstract, p. 87).
Appellant—6xcepted ~fo the Tindings and

Order of Determination of  the State Water
Board to the effect that it was entitled to no
rights under the appropriations made by its
predecessors in 1891, and to so much of the
findings as gave appellant priovity date of
Mareh 14, 1903, and no other date. (Sce Find-
ing No. 1, Abs., pp. 93-94.),

Appellant also excepted to Finding No. 28,
in which the State Water Board attempted to
prescribe the terms of contracts which might
he made by persons, flirms or corporations
having a right te fwnish water to others and
charge therefor (Abs, p. 95, Uxeeplion 2);
also to the finding of the Board limiting the
amount of water to be used for irrigation to
not to exceed one-cightictli of a second foot for
each month of the vear exeepl the months of
April and May (Abs, p. 96, xceeption 4), and
to so much of Pinding 22 as allowed storage
rights to have priority over other rights dur-
ing the months of November, December, Janu-

ary and Tebruary of eacl year (Abs, p. 96,

Exeeption 4); and appellant also excepled to
the failure of the Board Lo find upon the issue

1
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of loss by seepage and evaporation in its ditches
szi canals between the point of diversion and
pt.m‘xt of delivery to the land; and to the [ailure
of the Boqrd to allow appellant an amount of
water at its point of diversion sufficient to
cover such loss by seepage and evaporation as
set forth and claimed in its proof of claim. and
as shown by the proofs (Abs., pp. 97-98). ’

The United States of Ameri
e ates rica excepted t
Fl_ndl‘ngs Numbers 9 and 34 establishik;g thz
priority date of appellant as March 14, 1908
(Abs., pp. 104-106, Iixceptions 3 and 4).

The exceptions to the Findings and Order
of Det.emnination of the State Water Board by
the Dillon Irrigation Company relate to the
acreage under its project and to the date fixed
for the completion of its inchoate rights; :md
further reference thereto is omitted. T

There was no contest between the : ’
and ]'?‘m'nish Diteh Company, and no ee:f;f;fflljxl::z
by either the appellant or the Furnish Diteh
Oompt'my to the rights of either ag fixed and
estab.hshed by the Findings and Order of De-
termination of the State Water Board.

.'I‘hereafter on September 9, 19 ir
f:mt -COI}I't of Umatilla County, Ore;f:;l tg?te?rlelc{
its fmd_.lngs and decree in the &bove’ entitled
proceeding, and in Finding No. 9, Contest No
11, the Oourtnsy Irrigation Oomp’any oontest:
ant, ve. United States of America, cogtestos

g !

i
0 ¢

found with reference to the claims of the United
Qtates of America as follows:

«“he claim of the United States of Anaer-
ica is divided into three parts; that part of
the claim represented by Eugineer’s per-

_ mits under Application No. 13 and Appli-
cation No. 237, initiated March 28, 1909, not
being completed rights are not in anywise
determined by this deeree of adjudication,
but shall be determined and approved in
accordance with Sections Nos. 6624, 6626,
6627, 6628, 6630, 6631, 6632 and 6633 of

Lord’s Oregon Laws.

“rphat the second basis of claim of the
United States of America is based upon
what is called the Minnehaha and Maxwell
rights. * * * That about eighty acres
is what the water was put over under the
Minnehaba rights, and a water right for
cighty acres of the priority date of 1894
has boen established under the Minnchahn
right. That on the 26th day of February,
1904, the Maxwell Land & Irrigation CGom-
pany posted a notice of appropriation, and
map filéd therewith shows that the water
was appropriated for the acrcage as stated
forthwith under the claim ol the, Urited
‘States,- That due diligence has been shown
in the bringing of the lands thereunder intn
cultivation and irrigation, and that the
United States (lovernment should have,
under date of February 25, 1904, the lands
as hercinafter tabulated; that this tabula-
tion shall iuclude the claim of the Maxwell
land & Irrigation Company and claimants
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thereunder, which will make the claim of
the United States of America as tabulated
include the claims of the United States of
America, Maxwell Land & Irrigation Com-

. pany, J. . McNaught, 8. R. Oldaker and
Chas. E. Baker.

““The third basis of claim of the United
‘Btates of America as based upon the ap-
propriation of September §, 1905, wherein
the water rights are reserved ¥ the United
Btates under a statute of the State of Ore-
gon appearing as Chapter 228, Gen. Laws
of Oregon for 1905. This right is tabulated
and described with the other rights of the
United States in Finding No. 84,

And found with regard to the claims of
Appellant in Contest No. 12, Dillon Irrigation
Company, contestant, vs. Western Land & Ir-
rigation Company, contestee, as follows:

““The contestee bases its rights upon
three appropriations made in 1891, and
upon a second appropriation made in 1903
(see Exhibits 25A, 25B, 25C and 251)). The
appropriation made by J. M. Jones was
afterward transferred to the Columbia Val-
ley Land & lLrrigation Company (sce Ex-
hibit 258). That under the appropriation
of J. M. Jones water was diverted, and in
the year 1892 a couple of hundred acres
were irrigated (Vol. 32, Book C, p. 670).
In 1893  there was no water diverted
through the ditch (Vol. 32, p. GT0A). The
diteh then fell into disuse and no further
use was made of it until the rights were

. 6

urchased by the Hinkle Ditch Company,
Erlllllich was SL}lrcceeded by the Western ]I-)J%:n?
& Irrigation Company. The Hinkle Diteh
Company made a new .ap_propnatmlﬁ on
March 14, 1903. The priority date, there-
fore, of the Western Land & Iw:'mgatlol%
Company begins with the appropriation o
the Hinkle Ditch Compauﬁ and the 831(1)136
iz hereby established as March 14, 1 3
for 4,109.68 acres, and July, 1807, for 12,7
acres.”’

And found in Contest No. 93, United States
of America, contestant, vs. Western La.gd &
Irrigation Company, contestee, that the ngh.ts
of the contestee are established the same as in
Contest No. 12 hereinbefore set forth in this
finding. N

The Court by its decree awarded t.hc: Dll.lon
Irrigation Company a vested right with pmor(i
ity date of November 17, 1897, 101‘.4%.75‘ se.cont‘
feet of water for 380 acres, and a priority da' _(.
of 1907 for all the remaining !ands.undef ity
system; and awarded the Fu.rmsh .Dxtch‘ J0. &
vested right of 40.91 second L“‘ft o.L (wat;er \v?t}x
priorty date of March 8, 1905, for 3,240.7 aer esf,y
and an inehoate right with a priority d.ato n’
March 8, 1905, contingent apon o.omp]etum h_\..
January 1, 1920, for the remaining lands \1}1(191
its IJI'L)ject. And awarded to the Westcr‘n .La,;ué
& Irrigation Company a V(}St(.‘.d right. tpx '] :1
second féet of water with priority 'date of I\'Ir}r(, 1
14, 1903, for 1,375 acres; and an inchoate right
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with priority date of March 14, 1903, contin-
gent upon completion by January 1, 1920, for
2,759.68 acres; and a vested right for 20.9’580-
ond feet with priority date of July 1907, for
1,671 acres; and an inchoate right with pl'iérit
date of July, 1907, contingent upon completioji;
by January 1, 1920, for the remainder of its
lands. (Ab., pp. 26-27.)

The Court found with refer
- ' ence to the gev-
eral claims of the United States as fol}ows?v

“It further appears from t
and proofs of claims filed, zmél %h?iﬁlgfﬁs
adduced at the heating,'that the United
18946811‘1(;%?-11 z;pr?rggnlagézns oé' November 14,
894, ) , and an appropria-
%c;ntand reservation of SeptelnlnaglziI Ojll)g(l)%
189%1 the appropriation of November 14
footh tlﬁ (i:;ompletely vested as to one second
foot; at the appropriation of February 25
4, at the time of filing the statement and
proof of claim was completely vested for 25
Isc:;]:gnd feet of water, for 2,000 acres of
- l;e?ng :tilégg t]};e aapproplritation of Sep.-
Y , comple ati

E’nder and by virtue of hapgﬂz:egggv.éz@ogl
aws of Oregon for 1905, and that the ap.
grcignatlion and reservation of Septembgr
» 1905, includes the Jands covered by the
%‘pﬂroprmhons of November 14, 1894 and
ebruary 25, 1904.” (Ab., pp. 123-124.)

And tabulated the right .
accordingly. 1e rights of the United States

13 ‘ Palt;

In Finding No. 25, the Court attempted to
preseribe the terms of contracts which might be
made by persons, firms or corporations haviug
a right to supply and deliver water to others
and to charge for the same; and in Finding No.
39 the Qourt determined that in all cases where
diversion is at the rate of 1-40th of a second
foot per acre such diversion ghall include all
waste by seepage and evaporation, and that in
all cases wheve the diversion is at the rate of
1-80th of a second foot per acre, the Water Mas-
ter might allow an increased diversion for seep-
age and evaporation not to exceed twenty per
cent of the amount allowed by the Findings.

To the Finciings and Decree of the said Cir-
cuit Court, the Appellant filed the following
exceptions:

(1) Said elaimant excepts to so much
of Finding No. 9, Contest No. 11, Courtney
Irrigation Company, contestant, vs. United
States of America, contestee, as finds with
reference to the so-called Maxwell right of
the United Btates, that due diligence has
ben shown in bringing the lands thereun-
der into cultivation and irrigation, and
that the United States Government should
have under date of February 25, 1904, the
lands tabulnted under said right in Find-
ing No. 34; also to so much of said Find-
ing No. 9, Contest No. 11, as finds with ref-
erence to the third claim of thé United
Qtates that under said third claim of the
United States of America is entitled to a
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right under its appropriation of September
G, 1905, for the lands tabulated under said
right in Finding No. 32, on the ground that
the same are contrary to the evidence and
unsupported by the evidence.

“(2) Said claimant excepts to so muel
of Finding No. 9, Coutest No. 12, Dillion Ir-
rigation Company, coutestant, vs. West-
ern Land & Irrigation Company, contestee,
as finds that there was no water diverted
through the diteh in 1893 under the J. M.
Jones appropriation; that the ditch then fell
into disuse and no further use was made of
it until the rights were purchased by the
Ilinkle Ditch Company, which was sue-
ceed by the Western Land & Irrigatior.
Company; and that the priority date of the
Western Land & Irrigation Company be-
gins with the appropriation of the Hinkle
Ditch Company; and also to so much of said
finding in said Contest No. 12 as estal-
lishes the priority date of the Western
T.and & Irrigation Company as March 14,
1903, for 4109.68 acres, and July, 1907, for
12,747.48 acres on the ground that the same
is contrary to the evidence and is unsup-
ported by the evidence.

“(3) 8aid claimant excepts to the fail-
ure of the Court to find that it is entitled
to a priority as of Mareh 14, 1903, under
the appropriation made on said date by the
Hinkle Diteh Company for 17,213.21 acres.

“(4) Baid claimant also exeepts to so
mueh of snid Finding No. 9, Contest No. 12,
as awards elaimant a priority of July, 1907,
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inslend of Marelh 14, 1903, for 12,747.48
acres on the pround thal the same is con-
trary to the evidenee, unsupported hy the
evidenee and deprives elaimant of a vested
right.

“(5) (Maimant exeepts to Finding No.
25 upon the ground that the matters and
things in said finding set forth are not
within the issues of this proceeding and are
unsupported by any evidence.

“(6) Claimant excepts fo so much of
Finding No. 32 as finds that in all cases
where the diversion is at the rate of 1-40th
of a second foot per acre, such diversion
shall include all waste by scepage anud
evaporation, and that in all cases where
the diversion is al the vate of 1-80th of a
second foot per acre the Water Master may
allow an increased diversion for such seep-
age and evaporation not to exceed twenty
per centum of the amount allowed by said
finding, on the ground that the same is con-
trary to the evidence, and on the further
ground that the same is not within the is-
anes herein relative Lo lands requiring but
1-80th of a second foot for its irrigation

“(7) Said claimaunt excepts to the fail-
ure of the Court to find upon the issue of
loss by seepage and evaporation under ils
proofs herein, and to the failure of the
Court. to allow claimant an amount of
water at its point of diversion sufficient to
offsel or cover sueh logacs, aud to the fail-
ure of the Court to allow eclaimant any
water for such lorses.
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“(8) OClaimant exe
Y ant excepts to so m i
f.‘mdmg No. 34 as finds that the uppll':)cl}:rigf
Swnf of the United States of America of
ﬁgﬁ ,cilmléer 6, 1905, is a complete reserva-
ion ﬁa?:s .au}i (b)y virtue of Chapter 228
. & of Oregon for 1905 ’
év:ptgé‘:n glez;uge% 58:5(101‘ sai% %ppropxtia(t):fonﬂ(l)?f
toularly in the tabulation weferee te
‘ularly : dation referred to i
23;1(13?5?1?0&&% té]wfi round that the sancn)e ?;
Ary to. ence, contrary t r
and dlsc.nrmnates unjustly p.gainstyalloo};i“,
appropriators. >

“(9) Claimant exce ‘
. L pts to th -
El;)lllle I?Iié the rights of the United gt;%g;] gf
Axte a in Finding No. 34 insofar as the
- Same gg:;%egll;% (Enéteiigggates a vested right
eptember 6, for 25,072
2111138'22 i?gehita%g;rfhof éhe Court to fix :grii?:
1e United States the s:
ﬁgni (;;t}ler appropriators and to egxh: Bt}?nm
it or the complete application to a benc;3
Tcial use of the amount of such inchoate
ti*% ) {?n the ground that the same is con-
intgin ez?esthw?vi ?Kl(if'me’ contrary to law and
e 1e vested rights of other

“(10) Claimant excepts

g ) - to th -
%1‘?]1;1 gfhxtﬁvrxghts and of Iihe righfa tgilz') 1}cllixke
Fur 1‘3::' iteh Company in Finding No. 34
ot Cas the same allows the Furnish
el tompa.ny any priority over this
olaim nt on the ground that the same js
co ary to the evidence, ungsupported b?
any ewdeqce and not within a E by
issues herein. my ok the

7o 79

¢(11) Claimaunt excepts to the tabu-
lation of its rights us set forth in Tinding
No. 34 insofar as said tabulation fails to al-
low claimant 15 acres additional in Sec. 30,
Tp. 4, N. R. 28; 10 acres additional in Sec.
14, and 15 acres additional in See. 15, Tp. 3,
N. R. 28; and 39.90 acres additional in Sec.
4, and 52 acres additional in Sec. 9, and 50
acres additional in See 10, Tp. 3, N, R. 21,
on the ground that the evidence shows
claimant entitled to water for such addi-

tional acreage. .

(12) Claimant excepts to the tabu-
lation of its rights in said Finding No. 34
insofar as the same fails to allow claim-
ant a priority as of March 14, 1903, for all
of the lands described in said tabulation, on
the ground that the same igs contrary to
the evidenee, and that so much of said tab-
ulation as awards claimant a priority as
of July, 1907, for part of its lands, is un-
supported by any evidence.

«(13) Plaintiff excepts to the failure
of the Court to allow it 1-40th of a second
foot of water per acre for all of its lands set
forth in said tabulation in Finding No. 34,
on the ground that the same is contrary to
the evidence, and that there is no evidence
in this proceeding which will support a
finding that 1-80th of a second foot of
water is sufficient for- any of claimant’s

lands.
t(14) Claimant objects and excepts to

the Court’s conclusion of law that a decree
should be entered herein modifying the
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findings of the State Waler Board and
establishing the water rights of claimanta
accordingly,”

The contention of appellant as set forth in

its assignments of error herein, and upon the
facts as hereinbefore get forth are in suhstange
as Tollows:

That the Comrt erred in awarding to the
Unifed States of Ameriea under its third claim
based on the provisions of Chapter 228, Gen.
Laws of 1905, a vested right for 350 cubic feet
of water for both irrigation and storage; and
in failing to limit the right claimed by the
Uuited States, under the provisions of said
Chapter 228, as an inchoate right, and to pre-
scribe a time within which the full amount of
water appropriated should be applied to =a

beneficial use.

And in failing to find that appellant was_en-

titled %o a water right unidér the appropriation
“iade by its predecessors in 1891, and to fix a
‘date of priority therefor, and the amount and
extent thereof; and in dividing appellant’s
water right and awarding appellant a priority
date of March 14, 1003, for only 5,805.60 acres
and in failing to award appellant a priority
date of March 14, 1903, for all of its lands.

And in attempting to prescribe the terms
of contracts which might be made by persons,
firms or corporations having the right to de-

‘19 | 80

Jiver water to others and to charge '1:'01- t}u;,.
game; and in failing to find upon the ISS{‘K‘.' ol
losses by seepage and (evawtrn(';mn 'mulm ap-
pellant’s statement and proof n'l, (':lzmn; and ut;;
failing to allow appellant an n.(luli.n_mml .'u‘noun]
of water at its point of diversion to cover sueh
losses. .

And in awarding appellant a pl‘i().mi;y dalte
of July, 1907, for 11,257.97 acres of 1t§ 1zm€]s,
thereby placing sueh right su1)5c-\.1qum_1t, t(';)'tllc
rights awarded the respondent lﬁlurmshf Hl .C‘l
Company, between whom and ummlltmu. ‘.';_e,xe
wag no contest or (-.«)nl.rmr‘m's;.'; ::nd m f‘u‘m]g
to limit the rights awarded the Furnish Dltt(:,(l
Company, so that they would hc'.. subacquent to
all rights awarded the a.ppclln.n‘{..

POINTS AND AUTHORITIES °

The appellant, Western land & Irrigati‘on
Company, contends: .

1. That it is entitled to a water right with
a priority date of 1891, for thcf. amofmt of water
then applied tn a beneficial use by its predeces-
BOTS.

Hough vs. Forter, 98 I'ac. 1102,
and that said right was never abandoned.

Abandonment as applied to An appropria-
tion of water is an intentioual relinguishient
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of a known-right and the intention of the party
}vho n}ade the appropriation must govern, such
lntention to be ascertained from his c(;nduct
and declarations in respect thereto.

Farnum on Waters, Sec. G91
Turner vs. Cole, 31 Ore. 154;

Ogi;.gt vs. Big Four Mining Co., 39 Ore.
14

Watts vs. Spencer, 51 Ore. 262, ~
Hough vs. Porter, 98 Pac. 1107
Borman vs. Blackman, 18 Pac. 848.

To cfonstitute abandonment non-user must
be continuous for more than ten years

Dodge vs. Morden, 7 Ore, 456

Watts ve. Spencer, 51 Ore. 262
Hedge vs. Riddle, 127 Pac. 549,
Weil Water Rights, Bec. 567,
Hough vs. Porter, 98 Pac. 1107.

0 To constitute an abandonment of water,
bcre must be & concurrence of the intention to
abandon and an actual failure in its use.

Hough vs. Porter, 51 Ore. 318.

1 The party claiming there has been an aban-
onment has the burden of proof which must

be clear and definite to a ,
evidence. preponderance of the

Weil Water Ri hté
1 Cgc' 7 ghts, Sec. 567.
16 Uye. 296,

21 o &1

Miller ve. Wheeler, 23 L. R. A. (NS.)

10685, ‘

Hall vs. Lincoln, 50 Pac. 1047,

Bédver, etc., Co., va. 8t. Vrain, ete., Oo,
Pac. 1066, ;

Putnum vs. Curtis 43 Pac. 1056.

Abandonment is not complete until another
relocates so that a resumption of use may be
made at any time bhefore others intervene.

Beaver etc., Co., vs. 8t. Vrain, etc.,, Co,
40 Pac. 1060.
Tucker vs. Jones, 10 Pac. 871.

Rights of United Btates Limited by State Laws.

Under the terms of the Reclamation Act,
whenee the powers of the United States in this
proceeding are derived, the rights of the United
States in the matter of the appropriation, dis-
tribution and use of water are subject to the
laws of the state.

Act of June 17, 1902, Chap. 1093,

32 U. S. Statutes,
U. 8. vs. Burley, 172, Fed. 615,

U. 8. vs. Burley, 179, Fed. 1.

Chapter 228, Laws of 1905, under which the
appropriation of the United States of Septem-
ber 6, 1905, is made, authorized the United
States to appropriate only such waters as were
unappropriated at the date of filing the notice in
said chapter -provided; and the State Water
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Code expressly provides that nothing therein
con.tnined shall be so construed as to take away
or impair the vested right of any persori, firm,
corporation or association to any water.

Laws of 1909, Chap. 216, Sec. 1
L. 0.1, Secs, 6594 0595, ’

The appropriator eannot allow the water to
run to waste, nor prevent others from using it

when not necessary for the purpose of his appro-
priation,

Mann vs. Parker, 48 Ore. 321
Mattis vs. Hosmer, 37 Ore. 523
Hough vs. Porter, 51 Ore. 318,
oo Wl et G,
e Walla Walla Irr. Co. i
o One. 34 Co. vs Finis 09.,
Claypool vs. 0'Neil, 133 Pac. 349,

Right of Appellant Based on Laws of 1891,

~ The rights of appellant are based on the pro-
visions of the Laws of 1891.

L. 0. L. 6525-6550.

“It is well settled that an intention to
devote waters to beueficial use may com-
prebend use by other persouns and on other
lands than those of the appropriator.

Nev. Ditch Co. vs. Bennstt, 30 Ore. 5
. D y W 9,
Ifql:‘gugél v% tlzcl)lrtgr, 98 Pac. 1106, -
vada Di 0. vs. Oanyon
Hollow Co., 114, Pac. 86. you & Bend
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“Reasonable diligence only is required
in the application of the waters to a heue-
ficial use.”’ ‘

Mons ve. Rose, 27 Ore. 595,

‘Weimer vs. Simmons, 27 Ore. 1,
Hindmanu vs. Riser, 21 Ore. 112,

Oole vs. Logan, 24 Ore. 304,

Lowe vs. Riser, 25 Ore. 551,

Nev. Ditch Co. vs. Bennett, 30 Ore. 59.

‘“What constitutes reasonable diligence
must be determined from the facts of gach

cane.

‘Weil on Waters, 3rd Ed. Sec. 383,

Oviatt vs. Big Four Min. Co., 39 Ore. 118,

Pringle Falls Electric Co. vs. Patters, 132
Pae. 527.

“What eoustitutes such diligence will
necessarily depend upon the mnature and
magnitude of the enterprise and to some
extent upon the organized effort put forth
in accomplisbing the desired object.

Qviatt vs. Big Four Min. Co,, 65 Pac. 811.

“And upon the natural ohstacles to be
encountered in executing the design.

feaweard vs. Pac. Live Stock Co., 88 Pac.
963. ‘

“Where an appropriation is made and
the arca of arable land, to the irrigation
of which water was appropriated, in-
creases {rom year to year as additional
land is brought under eultivation, the ad-
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ditional application of water anpually to
meet the augmented demand causes the
appropriation to relate back to its incep-
tion, thereby cutting off all intervening
rights.

Begwe&rd ve. Pac: Live Btook Co., 88 Pac.
63, '

Ison vs. Sturgill, 109 Pac. 579.

“And the rights reverts back to com-
mencement of work where eonstruction is
prose¢cuted with reasonable diligence.

E%tigh vs. Porter, 98 Pac. 1102, 51 Ore.
8,

Whited vs. Cavin, 105 Pac. 396,
Ison vs. Sturgill, 57 Ore, 109.
Seepage Loases.

Appellant’s claim to an allowance for loss
from seepage and evaporation in its canals
should have been allowed.

Middlecamp vs. Bessemer, etc., Co., 46

Colo. 102,
Weil, Vol. 1 p. 526,
Roeder vs. Btearn, 42 Pac. 867,
Hough vs. Porter, 93 Pac. 1105.
The Furnish Rights.

After the order of determination of the
State Water Board is filed in the Cireuit Court,
the proceedings are as nearly as may be like
those in a suit in equity. If exceptions are
filed the Court fixes the time when a hearing

23 | 85

will be had on such exceptions; if no exce.ptic'ms
are filed, the Court enters a decree affirming
the determination of the Board.

L. O. L. 6550, as amended by Chap. 97,
Laws of 1913.

When the Furnish Diteh Company made its

- appropriation, appellant’s rights as a prior ap-

propriator had attached and the appropriation
of said company is subject thereto.
Cole vs. Logan, 24 Ore. 304, 33 Pac. 568.

Kaylor vs. Campbell, 13 Ore. 596, 11 Pac.
v 301.

ARGUMENT
I

Righta of the United States Under its Appro-
priation of September 6, 1905.

In the order ol determination berein, the
State Water Board awarded the United States
under its appropriation of September 6, 1905,
a head of 850 second feet for both storage a.nd
frrigation, but limited the right for irrigation
as an inchoate right dependcnt“o'n the complete
application of water to a benelicial use b?* Jan-
vary 1, 1920, the same as was done with all
other incomplete appropriations, (Abs. p. 91).
When the matter came on to be heard in the
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a7 84
scre feet for reclaimed lands. The effect of the
decree Js to vélieve all of the lands listed in tie
‘schedule of lands Lo De irrigated by the United
States from the duty_of water as fixed by the
i decree., : oo
e
?}‘ ‘The contention of appellant is that the
fr s : United States takes ils rights under the atate

] laws and should be governed thereby the same
as other appropriators.
U. B. vs. Burley, 172 Fed. 615,
U. 8. vs. Burley, 179 Fed. 1,

|

Lt

Calial

Circuit Court, the Court found (Find. 34, Abs
p- 123) that the appropriation of Sepf:em’ber G,
1995, whs a_complete ressrvation of Hig waler
~appropriated under and by .vi'z;i:ue.oi" 011&13328“ e
Uen, Laws_of Oregon, 1905, and awarded. the - $5¥
United Staies o vesbed right of 350 second feet i
with o priority_date of Sepiember 6, 1905, for
Jrrigation, storage in_Cold Springs Reservoir
ngclty_:QO,QOO acre feet, and 'irrigati'on ﬁ'on;
} %1817311 gggfgg}you(, i—g_m_l failed fo limit the irrigation
T of the Govermr - said ‘opri
i ey ient under said appropri-

=

E QIR

The appellaut conten
L L conte ds thal the irrigation
f;f.’rhts of the United States under the app%‘opri-
,_ ;1 ion of Srﬁ.ptembm' 6, 1905, should have been
f é jmited as inchoate rights the same as are the

and that it was not the infention of the Legis-
lature in enacting Chapter 228, Uen. Laws of
" Qregou_for 1905, to give to the United States
a vested right to any amount of water it might
appropriate regardless of wlhiether or not il was
applied to a beneficial use. In any event, the
‘appropriation made by the United States under
said Chapter 228, Gen. Laws, of 1905, was made
subject to existing appropriations and canuot
“be so construed as to deprive prior appropriators
of their vested rights, as to do so would he to
impair the obligation of exiating contracts
wilbin the inhibition of Sec. 21 of Art. I of the
State Constitution.  Therefore, the ivrigation
right, of the Uniled States should be limited as
'1%" '_{i:ght and when the Cold Springs Res:
ervoir is filled they should be required to allow
tlic watber, except so lar as it is used benefici-
ally by thems, {o pass to other appropriators.

1'1ghts, of other appropriators. The effect of the
Lourt’s decree is to give to the United States
‘ot only for storage but foi direct ilTigniiagfl-‘iix;
well, a present vested righi of 350 second feet
of _\:'lx_lt.elj,._\ylit'l; a priority date of September 6,
1905, which they call use or not use Eli'“%ﬁeilZ
plg:}g}lﬂ;__b_g_t_u\\f_l.;_i‘gl_x, being a_vested right, would
entitle them to :L,div.e_x,j.sjqxrdf.—t'l'mf;”aiﬁgunt t
be used if they saw fit on o very small area of
J_ﬂ}lil, to the @(zrinmut ol a
priators. whose rights are Iimited nof only by
the arca for Wwhich they aie awarded 8 “ﬂ'at)r
- Tight, but also by the maximum duty of T\;if;zr
fixed by the Court's Decree at six acre Feet for
dands inprocess of reclamation and at three

a very small area of .
Il subsequent appro-
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Early Rights of Appellant

4ppella’nt bases its claim to water upon di-
version and use under three appropriations made
by its predecessors in interest in 1891, and upon
the appropriation made by the Hinkle Ditch
Company on March 14, 1903. (Abs. p. 3.) The
State Water Board found with reference to ap-
pellant’s rights in the contest between appel-
lant and Dillon Irrigation Company as follows:

“The contestee bases its rights upo
Itjl;)l(-ﬁ]c auppropé-iat;ions made in z?1891, Eng
second appropriation made in
(see Ex]_nb}ts 25AI,) 26B; 25C and 251;).1'1%(112
appropriation made by J. M. Jones was
afterward transferred to the Columbia Val-
ley Land & Irrigation Company (see Ex-
hibit 25). That under the appropriation
of J. M. Joiies water was diverted, and in
the year 1892 a couple of hundred acres
were irrigated (Vol. 32, Book ¢, p. 670). In
1893 there was no water diverfed through
t{xe ditch (Vol. 32, p. 670A). The ditch
then fell into disuse and no further use was
made of it until the rights were purchased
by the Hinkle Diteh Company, which was
succeeded by the Western Land & Irriga-
tion Company. The Hinkle Ditch Com-
i)znjlrgmade 4 new appropriation on March
1, 03. The priority date, therefore, of
e Western Land & Irrigation Company
begins with the appropriation of the linkle
Diteh Company, and the same is hereby

stablisl "
86-67.;8 1ed as March 14, 1903.”’ (Abs. pp.

29 . 85

Thus establishing its date of priority of
March 14, 1903, under the Hinkle appropria-
tion, but denying it any rights under its early
appropriation. In its findings herein, the Cir-
euit Court made a finding identical with that
of the State Water Board with reference to ap-
pellant’s carly rights and 'the date of appropri-
ation by the Hinkle Ditch Company, but estab-
lishing appellant’s priorities as follows:

“The priority date, therefore, ' of the
Western- Land & Irrigation Company be-
ging with the appropriation of the Hiokle
Ditch Company, and the same is hereby
established as Mareh 14, 1903, for 4,109.68
acres and July, 1907, for 12,747 acres.”’

(Abs. p. 114.)

The State Water Board and Court were mis-
taken in their statement that no water was di-
verted through appellant’s ditch in 1893. The
appropriation made by Jones and others on
March 25, 1891, was conveyed to the Columbia
Valley Tand & Irrigation Company, (one of
the so-called Hunt Companies) (Exhibit 25E),
which constructed the first five miles of appel-
lant’s ditch in 1891 and 1892, and delivered
water through the diteh during the years 1892
and 1893, according to the testimony of Mr.
Teel, who was on the ground and in a position
to know the facts. The head-gate was washed
out in the winter of 1894 and no further use
was made of the ditch until the advent of the
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E.Iinkle Company, which succeeded to the Hunt
rights. (Testimony Vol. 32, pp. 229-232.)

““The extent of these early rights should
be determined not by the amount of appro-
priation, but by the amount of water ap-
plied to a beneficial uge.”

Hough vs. Porter, 98 Pac. 1102.

The State Water Board and Court found
and Mr. Teel testified that water wag used on
about 200 acres of land. (Vol. 32 p. 669 to
G70A.) Being asked when they first turned
water into the diteh, he said “I think that it
was in the spring of 1892, as near as I can re-
member.”’

Q. How long did they run water that year?

A. They ran it tl
32 p. 669.) Y here about all season. (Vol.

Q. And about how many acres did you say
was irrigated along about 1902 and 1903 by the
Hunt peopled ’

A. It would be in 1892; I think perhaps
a couple hundred acres would cover all that
was irrigated; the Columbia Valley Land suc-
ceeded what is called the Umatilla and Butter
(reek Company. '

That was the Jones and others as I
understand.

A. Yes, sir. They were under contract to
furnish some of the farmers on the meadows

o 8G

there with water; that water was turned out

. somewhere near Beho.  (Vol. 32 p. 670.)

. Tlow many years did the Hunt people
divert water through the ditch. ‘

A. T do not know whether there was any
water diverted through tho head-gate after
1893 or not; I am not posilive.

Q. Did any of those farmers in there who

were to have gotten water from the old Butter
Creek get water in succceding years through

that diteh?

A. Yes sir; some water was gotten through
it.

Q. For how long?

A. Well, T would not like to say positively,
but 1 think a year or two. (Vol. 82, p. 670A.)

The contention of appellant is that diversion
and application to beneficial use of water under
these early rights, having heen made in 1892,
and 1893, could only be lost by abandonment,
which was continuous for more than ten yecars.

Dodge vs. Marden, 7 Ore. 456,

Watts vs. 8pencer, 51 Pac. 262,
Hedge vs. Riddle, 127 Pac. 549,
Hough va. Porter, 98 Pac. 1107.

The Hinkle Diteh Company went into pos-
gession in recugnition of the Hunt rights in
March, 1903. Mr. Hinkle testifies that upon
the organization of the Hinkle Diteh Com-
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pany, he entered into and carried on negotia-
th'IlS with Hunt which resulted in a contract
being made for the pnrchase of his land. ditch
and water rights. (Vol. 32, pp. 563-56.‘3.)4 It
s not contended that any material use was
made of the ditch subsequent to 1893 until the
advent of the Hinkle Company, which suc-
ceeded to the Hunt rights, but the Hinkle Com-
_pany having resumed the use of the ditch iu the
spring of 1903, less than ten years from tiie use
made of it by the Hlunt people in 1893, there

was a resumption of use before the intervention .

of the United States in 1905.

- See Beaver, etc., Co. vs. 8t Vraj
e o 1066!, ' 8 rain Co., 40
Tucker vs. Jones, 19 Pac. 571.

_ The United States claims that these old
rights were abandomed. On this point they
have the burden of proof which must be clear
and definite to a preponderance of the evidence.

See Miller vg. Wheeler
o, 23 L. R. A. (N9)

Hall vs. Lincoln, 50 Pac. 1047,
Putnam vs. Curtis, 43 Pac. 10586,

and other cases cited und i
er points and
authorities. P

In view of the testimony of Mr. Hamilton
that he was up at the head-gate with Hunt in
1895 to forbid people using the ditch, (Vol. 32
p. 232), and of Mr, Teel that he looked aftelz

N
t
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the head-gate for several .years at Hunt's re-

- quest, (Vol. 32, p. 742-750), it cannot be said

that an intent to abandon the ditch by the
THunt interests is shown by a preponderance of
the evidence, or by proof which is clear and
definite. Water having been used under these
early rights and an abandonment thereof not
having beeu shown by the partics upon whom
rested the burden of proof, a finding as to the
amount thereto and the quantity of water to
which appellant is entitled thereunder should
have been made by the Courl. And in view of
the finding that water under these early rights
was used on about 200 acres, we believe that
appellant should have been awarded a right of
ten sccond feet with a priority date of March
25, 1891. '

Company Contracts

In Finding No. 25, the Court in effect deter-
mines that contracts for the delivery of water
made by any person, firm or corporation having
a right to supply aund deliver water to others
and to charge for the same, which do not pro-
vide for a uniform method of pro rata distribu-
tion of water, must supply water to the water
users in the order of and according to the date
of priority of use upun the land, or at the place
at which water is to. be used and subject to rota-
tion as in the decrec provided.

Appellant is a company organized for the
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purpose of delivering water to others and
charging therefor. Tt has numerous contraets
outstanding, the obligation thereof would be
impaired if it were compelled to deliver water
to water users in the order of priority of use,
rather than in the order of contract.

There was no issue in any contest in these
proceedings and mo evidence received which
called for a finding of the character indicated.
While the finding in question may be sound as
an abstract proposition of law, it is not respon-
sive to any issue in these proceedings, and may
be a source of trouble to appellant and others
similarly situated insofar as its provisions con-
flict with or seem to vary the terms of their
outstanding contracts with water users. It
will not impair the validity of the decree and
may save appellant and others trouble if the
finding in question should be eliminated.

Seepage and Evaporation

In its proof of claim herein, .the appellant
made an express elaim for 25% loss by seepage
and evaporation over and above the onme inch
per acre which is claimed as the amount neces-
sary for the proper irrigation of the lands under
its system, (Abs. p. 12). Tt submitted as a part
of its proof herein evidence of its losses by
seepage and evaporation, (Testimony Vol. 32,
pp. 921-923), which was received without objec-
tion and shows the losses in its canals to be
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. y L
greater than the 25% claimed in its statemer§
and proof. | ]

A direet elaim having heen made by };ppsee;
lant for an allowance sufﬁcimlf. to cover 015' 4
by seepage and evaporation in its c(zsx::;ls, ‘\; utcr

idence, the State Wale
was supported by evl ) o e
y have made a finding
Board and Court should .
ax?d an award to appellant to cover -s\'1<‘:]10101§x1rié
Secpage losses were recognized by tlég, wﬁem
in Hough vs. Porter, 98 Pac. 1105-11 ) hero
the Court hy its decrec pro;nd%d fotr :r\;ffi:;ient
i ; i the head-gate ¢
livered al the intake of Delen®
) age and evaporauon 1
to cover the loss by seepage and ¢v :
ni ffective delivery
the canal, and to fumxs}'m an e
at the land of the quantity fon}ld‘byt.the Court
to be sufficient for its proper 1rrigation.

Ag was said by the Court in Middlecamp
va. Bessemer, ete., Co., 103 Pac. 280:

. ity
¢ irrigation cangls must of necessit)
seep %}(1);;’135 less and will sot%mtmugi 1{111;:1;
ther means than OT

e e truction, and we do
diligence in their cons ctlon, A ed
not think the time has )ﬁt ises eachoc
‘hen the owners of such enterpris :
;:éllgntn such a high degree of chhg(ﬁmé: }tﬁ
their construction as tp be (folrlnge e
prevent them from seeping at all.

See also Weil Water Rights, Vol 1, p.
528,
Roeder vs, Stearn, 42 Pac. 867.
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No contention is made that the system of
irrigation used by appellant is unpeeessarily
wasteful, or that the company has failed to ex-
ercise ordinary diligence and reasomable care
to prevent losses of this character. There BYyS-
tem of irrigation is the customary and usual one
applied in the irrigated districts and its vested
rights should be recoguized, protected and up-
held, including a right to divert a sufficient
quantity of water to supply the neceds of the
land under its system, with a reasonable allow-
ance for necessary seepage losses.

Appellant’s Priorities

The principal water right which appellant
claims is based upon the appropriation made
by the Hinkle Ditch Company on March 14,
1903. The State Water Board found that the
priority date of appellant begins with said ap-
propriation and established the same as March
14, 1903. (Abs. p. 67.) The Court in its find-
ing divided appellant’s priority date and esfab-
lished the same as March 14, 1903, for 4,134.68
acres and July, 1907, for 12,928.97 acres. There

‘/is__no finding by the Court that the Hiukle

e o v,
e U

Ditch Company and appellant, as its_successor
n_interest, did not proceed with_reasomable
diligence in_the development of its irrigation
system and the application fo_beneficial use of
"Tthe_water covered_ by said appropriation of
March 14, 1903.  Why, therefore, the Court

3 &9

should have divided appellant’s date of priority,
awarding a priority of March 14, 1903, for a

© part of its lands, and of July, 1807, for the re-

mainder thereof, we are unable to unders@and.
Unless it be on the theory .that the ?ights of
prior appropriators are to be determined and
Limited by the extent of the development on
their projecta at the time the Government en-
tered upon the scene in 1905.

Regardless of the so-called e.mr.ly rig]%ts
claimed by appellant, the appropriation of its
predecessor, the Hinkle Ditch Cowpany, 'made
on March 14, 1903, is sufficient in quantity to
furnish an adequate supply of water for all the
lands for which appellant now claims 2 water
right. This right was initiated by' posting 3.].1(1
recording notice as by law required, and ifs

. extent must be determined by the intent of the

appropriator, the nature and purposes of the
use and the diligence with which the water has
been applied to a beneficial use.

We must not Jose sight of the fact that t}ne
Hinkle Ditch Company and the appellant, as ifs
successor, are corporations organized for f:he
purpose, among other things, '(?f supplying -
water to others under the provisions of Secs.
6525-6550, I.. O. L. Where, as in this case, cor-
porations are organized to ftlrnisl} water for
general rental, sale aud distriblftmn for pu-
poses of irrigation and in supplyu}g water for
household and domestic use, the intent to de-
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vote the waler to a beneficial use necessarily
includes its use by other persons and on other
lands than those of the appropriator.

Nevada Ditch Co. vs. Bennett, 30 Ore. 59,
Hough va, Porter, 98 Pac. 1106,

Nev. Ditch Co. vs. Canyon & Sandhollow
Co., 114 Pac. 86. ~

.And reasonable diligence onljwis‘_reglu:redﬁ

in the application of the water to such beug—

e ———

ficlal use.

See Mosg vs. Rose, 27 Ore. 595, and other
cases cited on this point.

As was said by the Supreme Court in Wimer
vs. Simmmomns, 27 Ore. 1, 39 Paec. 6:

“It is the policy of the law that the
water of a stream shall be appropriated to
the extent only that it is put to or designed
for some useful or beneficial purpose. This
is the measure of the appropriation. The
entire appropriation may not be utilized at
once for the purposes designed; in_such
case, a reasonable _time.is allowable_within

which o make the application to.such pur-
~poses_and the surroundings and circum:
Stances of each particular casc are elements
for consideration in determining whal is a

" reasonalle” time within Which to_complete
and Tix the extent of the appropriation.’

39

Cole va. Togan, 24 Ore. 304,
Sieber vs. ¥rink, 7 Colo. 1564.

00

““Where an appropriation_ is made, and
the zizg‘;ijiﬁjfiﬁigganﬁ for the irrigation of
~which, the water was appropriated in-
" creages from yeaT to year as additional land
~is brought under éiltivation, the additional
~ " application_gf_witer annually. to meet the
“augmented demand causgs the appropria-
~tiph to velate baek to its inception, thereby.
"¢utting off all infervening rights.

(ORI

Seawsard vs. Pac. Live 8tock Co., 88 Pac.

965
Tson ve. Sturgill, 109 Pac. 579

The intention of the Hinkle Ditch Con?p&_ny
is clearly shown by its notice o_f appr.oprmtlo.n
and by the testimony of Mr. Hinkle, its Presi-
dent and one of the incorporators of the Com-
pany. In response to the que.stion: wllgt. was
the purpose of that appropriation? Mr. Hinkle
says: “The purpose was te take the waters of
the Umatilla River there and reconstruct the
old Hunt capal and build an extension of the
diteh line on the surveys previously made by
the Columbia Valley Land & Irl‘ig:}f;iﬂﬂ Com-
pany and others in a westerly direcetion to But-
ter Creek, and from tlmncn.upon such laud as
might be eovered in a practical mauner by lay-
ing the extention and also the developruent of

Hindman vs. Riser, 21 Ore. 112,
Simmons vs. Winters, 21 Ore. 35,
Lowe vs. Riser, 25 Ore. 556,
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the following testimony of Mr. Teel, the Secre-
tary of the Company, who testifies that the
Company was organized in March, 1903, and
that he posted the notice of appropriation of

water by the Hinkle Diteh Company (V
666), as follows: prny (Vol. 82--

Q. What was the purpose of the Hinkl
Diteh Company, and what lands in : genemi

way did it intend to irrigat :
priation was made? gate when its appro-

A. We expected to irrigate all land i
under the diteh that were Eot rovig(lalc(llﬂ f;i'ul[)]g
prior appropriations or other gitehes. d

-Q. Had you at the time you mad
) . - (e . th =
propriation determined definjgtely wheat fa;;

&;}iﬁg ultimately fall under the system when

A. They were largel

{ y on Butter Creek bot-
tom and beyond Butter Creek—nprinci b
yond Butter Creek. ' Creek—prinelpally bo-

Q. How did they correspond wi
d with
at present coming under thé) systenll? the Innds

A. They were about the ;
3 t same if .
tically the same proposition. if not prae

(Vol. 32, p. 689.)

He then testified that the engineering work
for the Company was donme by Mr. Kimbrell
and others and his attention was oalied to a
map made by Mr. Kimbrell for the Company in
November, 1906, the same being Exhibit No. 33

N 7
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and which the testimony shows was the first
map prepared for the Company. He says with
reference to it that it indicates the project so
far as its extent had been determined at that
time, and that the lands falling under the pro-
ject as delineated upon this Kimbrell map are
about the same as the lands falling under the
projeet of appellant. A comparison of the Kim-
brell map with Exhibit 75, appellant’s first map
of the project, will show that appellant’s map
covers a somewhat lesser area than does the
Kimbrell map. Accompanying the appropria-
tion by the Ilinkle Ditech Company is a pre-
liminary sketeh and map showing the main
eanal extending in a gencral northwesterly di-
rection to Butter Creek. There was also in-
troduced in evidence, as Bxhibits 34 and 35, the
appropriation and map of the Columbia Valley
Land & Irrigation Company, referred to in the
testimony of Mr. Hinkle, which shows that the
Jands which the Ilinkle Company contemplated
jrrigating, as testified to by Mr. Hinkle, em-
hraces all the lands under the present project
and others which are not ineluded therein. If
there was any imperfections in the notice of ap-
propriation of the Hinlkle Diteh Company, it
would not invalidate or limit its right in any
way by reason of the express provision of the
Water Code, being sub-division 7 of Sce. 6595
of L. 0. I.., which reads as follows:
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“And where appropriations of water
heretofore attempted have heen undet-
taken in good faith and the work of con-
struction or improvement thereunder has
been in good faith commenced and dili-
gently prosecuted, such appropriations
shall not be set aside or avoided, in pro-
ceedings under this act because of any ir-
regularity or insufficiency of notice by law,

or in the manner of posting, recording or
publication thereof.”

1f the construection of the irrigating system
of appellant aund its predecessor, the Hinkle
Diteh Company, o provide water for the irri-
gation of lands coming under the scope of its
projeet, ag shown by the testinony herein, was
prosecuted with reasonable diligence within the
rule long recognized and established by the
Courts of this state, as shown by the authori-
ties heretolore cited and referred to, then ap-
pellant’s rights would necessarily relate back
to the initiation of the appropriation by the
Hinkle Diteh Company on Marceh 14, 1903, and
the divigion of prioritics of the appellant in the
decree of the Cireuit Court cannot, he justified
[rom the evidence or sustained as a matter of
Iaw. The methods used by appellant’s prede-
cessor to sceure the construetion of ditehes or
the manner of supplying water to olhers must
not be eonfused with the question of intent.

In the early history of the project, it ap-

02
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pears that a part of the work of constructing
ditches was done by the Butter Creek Company,
and a part of the Cold Springs Cox.npauy,.@—
called. The contracts between the Hinkle Ditch
Company and the Butter Creek Ooxrfpany, (Ex.
28) and the contract between the Hinkle D'1tch
Ditch Company and Ilurlburt, (Cold Springs

'Co.) (Bx. 25M), gave the Hinkle Diteh Com-

pany a joint interest in the ditehes to bhe con-
structed, enlarged and exten(!efl by those com-
panies and provided for a joint use thereof.
The only purpose and objeet of which Wﬂ.ﬂ.to
enable the Hinkle Ditch Company to furmsh
water to others than the above Gomgames and
to lands along and beyond the portion of the
ditch whieh those Companies helped t'o con-
gtruet. In other words, the cnntmcts? with the
Butter Creck Company and Cold AS};)_I'mgs C.um—
pany were means by which the_ Hn‘llfle Dltchz,
}(,m‘i;‘mny secured Lhe (t()nstruut.x.nu of part'nli
the present ditel and have m"»t:hmg to do with
the lands intended to be irrlgut(’.q under the'
Hinkle appropriation other than being a part of
the means of getling water to snc'h lands. We
are tmahle to see how the vights of other appro-
printors arve affeeled or how  they are. con-
corned in the Tacl that part of the diteh was
eonstrueted nnder Lhe aforesaid (-.()Ll.tre.mts, ar
how the rights of appellant ean h'o, limited be-
canse of said methad of eonstruction any more
than if the construetion had been hy'contr:wt
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or by day labor employed by the Hinkle Ditch
Company, or by farmers who desired to pay for

ti.leir water rights by helping construct the
ditch.

_ Furthermore, the evidence shows that the
@tch had been constructed beyond Butter
Creek in 1906. Mr. Strobm, who was con-
1'1ected with the éngineering work on the pro-
ject says in the spring of 1906 the low line had
been extended beyond Butter Creek; they had
been working with a grader and used a bunch.
of lllioiisei-sixteen or twenty horses—on the
work that was going on that spri
95 going t spring. (Vol. 32,

It also appears that the Hiukle Diteh Com-
pany had contracts outstanding to deliver water
beycmd Butter Creck as early as 1906. On this
point Mr. Strohin testifies as follows:

Q. Do you remember the i i

A year it was in
which you made your first conir rater
with the Hinkle Company? ract for water

A. It was in the fall of 1906,
Q. What month?

_A. Along in October or November; or i
might have been the first of Decembef Fioor it

Q. 'Your fivgt confract, as 1 understand
you, was afterward surrendered to make a new
one, o

- r?, 19%3{5 sir; I changed the contract in Jan-

45 93
(Vol. 82, p. 296.)

And again:

. What was the nature of this coutract
made in 1906; with whom did you make it?

A. With the Hinkle Diteh Company.
Q. Have you that contract? ‘

A. T surrendered the contract, delivered it
over to them and tore up the notes. In 1906
I paid them $200 cash and my payments com-
ing .in four or five hundred dollars a year I
couldn’t meet then, so I went to them in Janu-
ary, 1908, and made a new contract and paid

them a huvdred dollars.
Q. When was that? ‘
A. In January, 1908, my second contract.

T didn’t record the first contract; I did the sec-
ond.

(Vol. 32, p. 298.)

And in this connection Mr. Hinkle says the
intention of the IMinkle Ditch Company was to
maintain the eanal to a point where it agreed to
deliver to the Butter Creek Company and Cold
Springs Company and defend the appropriation
of water from the river, and as soon ag it was
able, Lo enlarge the canal so as to be able to
deliver water through the same and through the
canal beyond that point; and it made contracts
with several people,~O. D. Teel, Henry J. Bean
and Herbert Strohm and some of his associates.
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(Vol. 32—552.) These were not the Butter

Creek Company contracts but were original

contracts with the Hinkle Ditch Company for

lands lying beyond Butter Creek.

Some light is thrown on the causes whieh
retarded the development of the project beyond
Butter Creek by the facts disclosed in the tes-
timony of Mr. Hinkle and Mr. Strohm, from
which it appears that the lands beyond Butter
Creek, or what is known as the lower part of
the project were largely held under homestead
entries in 1905; that they were withdrawn from
that form of entry in the sumnmer or fall of 1905,
when the Government entered upon the scene,
and remained withdrawn until about 1908,
when they were restored to desert land entry,
very largely through the efforts of Mr. Hinkle
of the Hinkle Ditch Company. (See Vol. 32,
553-554, and Exhibits 79, 81, 82 and 83.)

It has been held that o delay of three years

caused by the Forest Service is not a lack of
diligence. '

Wilshon vs. Globe, ete., Co., 110, Pac. 290.

The effect of the withdrawal of these lands
was to retard the development of the Hinkle
Diteh Company in that it made it impossible
for the homestead entrymen to pay or secure
the payment of water rights for their land.
Notwithstanding the difficulty under whieh the

a7 4

Hinkle Diteh Company labored as a pioncer in
jrrigation on the Umatilla River, we .f.cel that
the developnent of appellant’s projeet pro-
ceeded with reasonable diligence, in view of the
situation that existed at its inception and the.
natural obstacles o be over-come, and that its
rights should not be liwiled because f91'soot11,
its predecessor was unable to extend its pro-
ject as rapidly as some of the respondents did
with unlimited funds at their command.

There was no controversy or contest be-
tween appellant and the Furnish Dii_:ch Cme“
pany. The appropriation of the Furnish Dltc}l
Cowpany was made un Mar. 8, 1905, and it
claimed no priorities whatever against appel-
lant. By its decree the Court awarded appel-
lant a priority date of July, 1907, for 12,928.97
acres of its lands, thereby placing the water
right to said land subsequent to the right of the
Furnigh Ditch Company of Mareh 8, 1905, be-
tween whom and appellant there was no cou-
test.

When the Furnish Diteh Company made its
appropriation, appellant’s rights as a ‘priqr ap-
propriator had attached and the appropriation
of said Company is subject thereto.

Cole vs. Logan, 24 Ore. 304,
Kaylor vs. Campbell, 13 Ore. 596.

The proceedings in the Circeuit Court being
as nearly as may be like those In a suit of
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equity under the Provisions of Sec. 6550, L. O.
L., it was error for the Court to find on an is-
sue mnot- raised by the pleadings, a question
which was not litigated, and about which
there was no coutroversy; and the effect of the
deeree i8 to give to the Purnish Diteh Company
rights superior to appellant which they ueither
asgert nor claim.

In conelusion, we submit that, water having
been diverted under the early rights claimed by
appellant, the Court should bhave found and
determined the extent of such rights unless
they have been lost Ly abandonment; that as
to abandonment, the burden of proof was upon
respondents and they have not shown a loss
of sueh early rights by a preponderance of the
evidence or by clear and definite proofs. The
irrigation rights of the United States of Am-
erica for irrigation purposes under its appropri-
ation of September 6, 1905, should Lave been
limited as an inchoate right, the same as the
right of other appropriators. Finding No.
25, with reference to the form of contract,
should be eliminated from the decree because
there is mothing in the Water Code which
authorizes the State Water Board to pass on
questions of that kind, and the matters and
things sct forth in said Finding were not within
the issues in this proceeding and are nol sup-
ported by evidence. The Court should have
made a finding on the issue raised by appel-

49 a5

's gtatement and proofs of claim as Fo_ its
itl(;f)sg:t 102395 and in view of the con(htlon,s
that exisled at the inception olf ap;_;ellant_s
right and the continued and consistent develo-p—
ment thereof, we feel that appfgllm}t and _1’(.5
predecessors have developed their 1'1g%1ts- Wlt}%
due diligence and that the date of.’ priority o
the principal right which t_h‘_{)’ claim, based on
the appropriation of the Hinkle Ditch Com{-j
pany, should be March 14, ]9{)3, the date o
appropriation by the Hinkle Diteh Company.

Respectfully submitted,

W. (. DROWLEY,
Attorney for Appellant.
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IN THE SUPREME COURT

OF THE
STATE OF OREGON.

PENDLETON, MAY TERM, 1917
" (Set over to October Torm, 1917.)

In the matter of the determination of the
relative rights of the various claimants to the
walers of the Umatilla River and its tributaries,
a tributary of the Columbia River, in Umatilla
County, Oregon.

WrsTERN Lann & lrrication CoMPANY,
Appellant,
5.

Ditron lrrication Comrany, CoUurRTNEY IRRI-
cation Comrany, frowwnert Drrenn CoM-
rany, Orecon Lann & Water Comrany,
Pionger Irrication Cosmrany, MaxweLr Ir-
RIGATION Comrany, Tis Uwrrey Svates or
AMERICA, W, 'T. Warrun, Sipney WavTon,
Harry R, Newrorr, . H. Gritman, H. Go
HurLnewr, Frank . Fowirr, Juua C
Fowier, Joun J. Prrers, Tnomas W. Pe-
Ters, and Furnisiy Dircrn Comrany,

Respondents.

BRIEF OF RESPONDENT

United States of America.

T

NiggE

Lol

2 e e’

' STATEMENT OF THE CASE.

Introductory.
As counsel for appellant states in the opening
senlence of his hrief, this is a proceeding under
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Chapter 216, General Taws of 1909, known as the
Water Code, whereby and wherein the United
States has sought o secure a determination of the
rdatave righis to the waters of the Usnatiila Riwer
and its tributaries. Tt mmay wot be out of place al
the outset jo briefly review the condilions which
prompted the filing of the petition in the premises.

About twelve years.ago the Hederal Government,
through its Department of the Interior and in pur-
suance of the Act of Congress approved June 17,
1902 (32 Slat. I 388), known as the Reclamation
Act, began tbe gunstruction of a system of irriga-
tion works leading from the Umatilla River and
having in view (he reclamation of ovar 25000
acres of land Iping east of that stream and south
of the Columbia River in this county. This enter-
prise has involved the expenditure of about one
and one-half millions of dollars and s now in
operation; being known as *“The Umatilla Project.”
On the westerly side of (he Umatilla River, and
again bordering tle Codumbia River on the sgouth,
there has been bepun and is 1wow in ourse of
construction an additional system of frrigation
works, taking out of the Umatilla River lower
down on that stream and having in confentplation
the reclamation of about 60,000 acres of laml, (he
present developruent beiuyr confued Lo o firsy unit
of over 11,000 acres. This undertaking is Jmown
as the West Extension of the Umatilfa Droject
and has already dnwolvad the expenditure of some
six or elght hundred (hpusand dollars.

Studies by the United States of conditions in the
Umatilla watershied, made just prior to and in

D3t s
aae 1A b 10,

“then jusi_coacted, the

—b— a8

years succeeding the commencement of construc-
tion upon the parent project aforesaid, rcx{clecd a
very evident necessity for the determinatian and
settlernent of the existing claims and rights to the
use of water therein. While this nccessily first
arose on account of 1he Government’s very logical
interest in the waler supply source, i was also
very apparent that such a dc!enninatiuu was called
for as a public welfare measure. 1t was .im;}ort_ant
of course in Lhe first instance lo ascertain in defi-
nite fashion the extent of thase rights that were
prior in lime to the United States in order thal
they muight be properly taken accounl of and re-
spected, but it was also just as imporfant, we
think, 1o see fo i that all the water users along

“ihe Umatilla River and its tributaries should have

the advantage of an carly definition of A_th_c.il_'. .rig'!lts~
mader the simple, modern and economic lepislation
a1 just_cna su-called Water Code above
Teferred 10 ihe result of which would be that
4itles 15 The waler for each. holding, as between
‘all claimants, would be commensurate In exaciness,
and dependahility with titles to land. — Another
‘desideraum (which wowld be readily a,ccou)lﬂlshcid
in such a proceeding) was hal there should also
be an ascertainment of the amount of flued flow
that would be availalle for fulure storage and
furtber development of the country.

It can be said with entire accuracy that these
were (e things, each of tham being of p.raclu:zfﬂly
equal importance, 1hal prw_ugtcd the ﬁh_n.g\ u.f 3
petition by the United States 1mn ll}.c p.renuscs, dn
further that the elaborate invesligations of irri-
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gated and irrigable lands, diteh locations, capaci-
ties and the like, which were Lomluued by the
Government and made available to all parties in
the proceeding, have worked economies of very
consideralle virtue. The hearing of_the 220 odd

contests and the adduction of evidencc and tesfi-~

"Gy n that regard, (ogct})er thh the _careful

et IR,

trial of many tmportant xssues Defore the Cireait

s o o Ean

Coirrtiipon exceptzons to Lhe ﬁndmgs of the"Water

Ly o T

Board; have necessanly,;%tmded over i “Egrigider-
ablé period. The record in the case as it now
comes to Your Honors upon 'lm)Lal comprises, he-

sidés”the findings of the Water Boar_d_lni_t_pc

'pr_qc‘eedmgs in the Circuit Court with its chree
some - thirty- four volumes ‘composed of Contests,
'answers_and. rephes ‘many_exhibits and several

_tb'b—ﬂ—s_{n_d pages of tcshmony and cvxdem.u Ina

pecui iar mtercst 1hat nuthcr the Govcrnmc,nt nor
any others of the hundreds of parties mvo]vc.d
(aavmg of couxse the appellant herein) have prose-
cuted an appeal all being ¢vidently convinee that
the Jower court’s most painstaking and able .maly—
sis of the “facts and conditions in the watershed,
as crystallized in_ th(. Circuit (Iu.l ce, Ims nchlevu]

mg 'md complxcated prohkm

graphic representation of the Umatilla River
stream system with the principal towns, etc., will
he found on Plate T, which also containg an insert
showing the important points of diversion on the
lower river. Plate 11, drawn onan enlarpged scale,
depicts the main structures of and areas covered

o 100

by the Umaltilla Project, together with a similar
showing for the easterly portion of the West Iix-
tension. The latter is mentioned but incidentally
in the decree and is not involved in this appeal.

b Tt is covered by applications for permit approved

by the State L‘n;,mcer and under present plans
will be dependent as to its future development

. upon a proposed purely flood water reser voir situ-
ate in the main channel of the Umatilla River.

On these accounts, and for the reason that its
priority is in any event subsequent Lo those de-
creed to appellant, it may be disregarded as far
as the purposes of (his Lricef are concerned.  On
the other hand, it will be important to have it in

mind throughout that the Umatilla Praject proper,
located east of the Umatilla River, depends for its
water supply upon the Maxwell Canal, diverting
under some old purchased rights, and in even
greater degree upon the so-called U. 5. R. 5. Feed
Canal, which takes out of the Umatilla River
about a mile and a half above Fcho and carries
water for direct irrigation and storage to a by-pass
into the distribution system and to the Cold
Springs Reservoir, Plate 1 will also have an im-
portant place in illustration of the rights decreed
to appellant and of the argument in support of the
decree.

Withdrawn Demurrer and Motion to Strike;
Errata.

Respondent venlures to preface ils statement
and ddiscussion of the maore important guestions
wilh the following observations upon the record
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