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IN

THE SUPREME COURT
OF THE

STATE OF OREGON

PENDLETON, MAY TERM, 1917.

IN THE MATTER OF :I{G DE' ERAIINATION OF
THE RELATIVE RFC UTS. OF TIiL . ~T A R 10 US
CLAIMANTS .TO.T W WA'F'ERS OF TAE UINIA-
TILLA Ri' EIi A I ; US: Tu;i<t' E's,'; P 'TF}IIx U -
TARX OF ' 111 'dOLUM ?A BIER iN 'UALT1LLk
COUNTY, OREGON .;

Appellant's Abstract of Record
APPEAL FROM THE JUDGMENT OI' THE CIRCUIT COURT FOR

UMATILLA CUUNTV.

On the 7th day of May, 1909, in accordance
with the provisions of Chapter 216, General
La.ivs, 1909, there «,as filed in the office of the
State Water Board, State of Oregon, a petition
for and on behalf of the United States of Amer-
ica, a water user on the Umatilla River, re-
questing a determination of the relative rights
of the various claimants to the waters of said
stream, and thereupon the said State Water
Board, after full investigation and due consider-
ation of said petition, found the facts and con-
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dltlons such as to justify the snaking of a de-
termination of the relative rights of the various
claimants of the waters of said stream and its
tributaries, and thereupon made and entered its
order fixing a time and place for the beginning
and taking of testimony by the Superintendent
of Water Division No . 2, the time and place so
set for the taking of testimony being Monday,
the 16th day of May, 1910, at ten o'clock a . m.,
in the building kno-wu .as; t~q- City Hall, in the
Town of Echo, 1:;'Matilla ~ 6; iiity, Oregon, and
Thursday, the 19th &.3, of May, 1910, at ten
o'clock a . m., -in -the Circuit Court Room in the
Court House in tre City (if Pendleton in said
county.

At the time and place set for taking the tes-
timony of the various claimants, the following
parties to this appeal, whose rights may be
affected by the determination thereof, filed
their several verified statements and proof of
claim, in substance as follows :

1.

(1) The Western Land & Irrigation Com-
pany, appellant, in its Statement and Proof of
Claim set forth that its post-office address was
Echo, Oregon ; that it claimed the right to the
waters of Umatilla River, said waters to be
diverted' from the main stream, for irrigation
and domestic use.
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(2) That its claim is based on the follow-
ing appropriations of water and diversion and
use thereunder:

An appropriation of 10,000 inches, miner's
measurement, made by Umatilla Meadows and
Butter Creek Canal Company on March 8, 1891,
and recorded March 11, 1891, in Umatilla
County, Oregon, in Book "A" of Water Rights
and Miscellaneous Contracts on page 201;

An appropriation of 50,000 cubic inches,
miner's measurement, made by J . M. Jones, et
al, on March 25, 1891, and recorded March 31,
1891, in Umatilla County, Oregon, in said Book
"A" on page 214;

An appropriation of 80,000 inches, miner's
measurement, made by the Columbia Valley
Band & Irrigation Company on October 24,
1891, and recorded on November 3, 1891 1 in
Umatilla County, Oregon, in said Book "A" on
page 257; and

. An appropriation of 225,000 cubic inches of
water, miner's measurement, made by the
Hinkle' Ditch Company on March 14, 1903, and
recorded on March 18, 1903, in Umatilla County,
Oregon, in Book "2" of Water Rights and Mis-
cellaneous Contracts on page 194, each and all
of said appropriations having been made by
predecessors in interest of the Western Land
& Irrigation Company.
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(3) That the dates of initiation of the
water rights which it claims to own are as
follows

March 8, 1891, by the Umatilla Meadows
and Butter Creek Canal Company under its
appropriation;

November, 1891, by the Columbia Valley
Land & Irrigation Company under its appropri-
ation, and under the appropriation of the Uma-
tilla Meadows and Butter Creek Canal Com-
pauy and J. M. Jones, et al, to whose rights the
Columbia Valley Land & Irrigation Company
has succeeded;

March, 1903, by the Hinkle Ditch Coinpany
under its appropriationi, and the other approp-
riations above mentioned to which the Hinkle
Ditch Company succeeded.

(4) That water was first used for irriga-
tion or other beneficial purpose under said ap-
propriation in the spring of 1891, by the Uma-
tilla Meadows and Butter Creek Canal Com-
pany ; that the means of utilizing said water is
by distribution through ditches and canals and
by pumping from the ditch to lands in the South
half of Section 1, Township 4 N. R. 28 ; West
480 acres of Section 29, Township 5 N. R. 28;
Section 1, Township 4 N. R. 27 ; and 200 acres in
South half of Southeast quarter and Southwest
quarter of Section 17, Township 3 N . R. 29 ; and

that the ditch was originally known as the
Umatilla Meadows and Butter Creek Ditch,
then as the Hunt or Columbia Valley Land &
Irrigation Company Ditch, and is now known
as the Hinkle Ditch, or the Western Land &
Irrigation Company Ditch, and is owned by the
Western Land & Irrigation Company; that the
beginning of construction was March, 1891, and
that the construction thereof is not yet com-
pleted.

(5) With reference to enlargements and
date of beginning and completion of each suc-
cessive enlargement, the Umatilla Meadows and
Butter Creek Canal Company commenced con-
struction in March, 1891, built the first two
miles of the ditch that spring and used 1,000 to
1,200 miner's inches through it that spring.

E'int Enlargement: The Columbia Valley
Land & Irrigation Company commenced work
in November, 1891, and finished in 1892. Said
Company put in a new headgate and enlarged
the first two miles of the ditch and extended the
ditch from Section 18, Tp . 3 N. R. 29, to Section
15, Tp. 3 N. R. 28, a distance of about seven
miles from the headgate and used about 2,000
miner's inches of water thru the ditch in
1892. In 1893, water was delivered thru the
ditch, but construction work was suspended on
account of the panic that year.

Second Enlargement : In 1903, the Hinkle
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Ditch Company commenced work and cleaned
out the ditch and repaired the headgate . In
1904, they put in a new headgate and a new
check-gate. The Butter Creek Canal Company
under contract with the Hinkle Ditch Company
commenced work in November, 1903, and ex-
tended the ditch from Section 15, Tp . 3 N. R.
28. Butter Creek by March, 1904, and during
-1904 and 1905, extended the ditch to Section 30,
Tp. 4 N. R. 28; built two miles of the "high
line" from Butter Creek drop to Section 8, Tp.
3 N. R. 28, and completed their work in the fall
of 1905, or winter of 1906.

Third Enlargement : In February, 1905, the
Cold Springs Company, under contract with the
Hinkle Ditch Company, enlarged the ditch from
a point about two miles from the headgate to
Section 15, Tp . 3 N. R. 28, completing the work
about November, 1905.

Fourth Enlargement : In the fall of 1906,
the Hinkle Ditch Company repaired the ditch
and enlarged same from Section 15, Tp. 3 N. R.
28 to Butter Creek and in spring of 1907, en-
larged the ditch from Butter Creek to Section
30, Tp. 4 N. R. 28, and extended the same to
Section 12, Tp. 4 N. R. 27.

Fifth Enlargement : During the fall of 1907,
the Hinkle Ditch Company enlarged the low
line to Section 7, Tp . 4 N. R. 28, and enlarged
the main ditch from Section 15, Tp. 3 N. R. 28 1
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to Butter Creek. The work of enlarging and
extending the ditch was commenced by the
Hinkle Ditch Company in March, 1903, and con-
tinued from that time on, except during, the irri-
gating season, to February 15, 1908, when the
work was taken up by the Western Land & Irri-
gation Company.

Sixth Enlargement: The Western Land &
Irrigation Company commenced work in Feb-
ruary, 1908, and extended the low line from
Section 12, Tp. 3 N. R. 27, to the center of Sec-
tion 5, Tp. 4 N. R. 28, and enlarged the high
line from Section 4, Tp . 3 N. R. 28 to Section 8,
Tp. 3 N. R. 28, and extended this line to Section
1, Tp. 3 N. R. 27 ; and during the summer and
fall of 1908 enlarged the main canal from Sec-
tion 15, Tp. 3 N. R. 28 to Butter Creek drop in
Section 33, Tp . 4 N. R. 28. During 1909, the
Company cleaned out and deepened the canal
from the headgate to Section 18, Tp . 3 N. R . . 28,
and strengthened the banks and put in a con-
crete headgate, and concrete weir wasteway
during December, 1908, and January, 1909.
During 1909, the Company extended high line
from Section 1, Tp . 3 N. R. 27, to Sec. 9, Tp. 3
N. R. 27 and extended the "F" lateral, leaving
the low line in Sec. 19, Tp. 4 N, R. 28, about one
mile; and that in 1910 said company had ex-
tended and enlarged "F" lateral about three
and one-half miles to Sec. 33, Tp. 5 N. R. 28, and
strengthened and raised the banks on the main
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canal for eight miles between Sec. 18, Tp. 3
N. R. 29 to Sec. 33, Tp. 4 N. R. 28, and had
widened the low line and raised its banks from
said See. 33, Tp. 4 N. R. 28 to Sec. 19, Tp. 4
N. R. 28, and raised the banks of said line to
Sec. 5, Tp. 4 N. R. 28, and had extended said
low line from the East side of See . 6, Tp. 4 N. R.
28 to Sec. 32, Tp. 5 N. R. 28 ; that it would take
several years to build the necessary extensions
and laterals to cover fully the lands under the
project and that the work of construction and
improvement had been going on continuously,
except during the irrigating season, and was
still incomplete.

(6) That the dimensions of the ditch as
originally constructed and of each of the suc-
cessive enlargements were as follows:

As originally constructed : width, top 18
feet ; bottom 10 feet; depth 4 feet ; grade about
.3 feet.

First enlargement by Columbia Valley Land
& Irrigation Company, in 1892, from headgate
to Sec. 18, Tp. 3 N. R. 29 ; width, top 48 feet;
bottom 30 feet ; depth 4 to 5 feet ; grade .3 feet.
From Sec. 18, Tp. 3 N. R. 29 to Sec . 15, Tp. 3
N. R. 28; width, top 20 feet ; bottom 12 feet;
depth 3 feet; grade about .3 feet.

Second enlargement by Butter Creek Com-
pany for Hinkle Ditch Company in 1.904, Sec.

15, Tp. 3 N. R. 28 to Butter Creek ; width, top

18 feet; bottom 10 feet; depth 3 feet; grade .2

feet. Extension Butter Creek to Sec . 30, Tp.

4 N. R. 28 ; width, top 18 feet ; bottom 10 feet;

depth 2 feet ; grade .2 feet.

Third enlargement by Cold Springs Company
for Hinkle Ditch Company in :1905, frons point
two miles from headgate to SL,c . 15, Tp . 3 N. R.

28; width, top 48 feet ; bottom 30 feet ; depth 4
feet; grade .3 feet.

. Fourth enlargement by Hinkle Ditch Com-
pany in 1906, from Sec . 15, Tp. 3 N. R. 28, to
Butter Creek ; width, top 24 feet ; bottom 12
feet; grade about .3 feet; from Butter Creek to
said Sec . 30, Tp. 4 N. R. 28, width, top 24 feet;
bottom 12 feet ; depth 21/2 feet; grade .3 feet;
extension from Sec . 30 7 Tp. 4 N. R. 28 to Sec.
12, Tp. 4 N. R. 27, width, top 16 feet ; bottom 6
feet; depth 2 feet ; grade .4 feet.

Fifth enlargement by Hinkle Ditch Com-
pany in fall of 1907, from Sec . 15, Tp. 3 N. R. 28
to Butter Creek, width, top 25 feet ; bottom 15
feet ; depth 21/2 feet ; grade .3 feet ; from But-
ter Creek to Sec . 19 7 Tp. 4 N. R. 28, width, top
20 feet ; bottom 1.2 feet ; depth 21/2 feet ; grade
.4 feet.

Sixth enlargement by Western Land & Ir-
rigation Company in 1908. Enlarged the high
line from Section 4, Tp. 3 N. R. 28 to Section
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8, Tp . 3 N. R. 28, width top 28 feet ; bottom
10 feet ; depth 4x/2 feet ; grade about 2 feet.
In 1909, enlarged main canal from Sec . 15, Tp.
3 N. R. 28 to Butter Creek, width, top 40 feet;
bottom 20 feet ; depth 5 feet ; grade .3 feet.
During 1909 the main canal was enlarged some-
what by clearing out and deepening the canal
from headgate to Sec . 18, Tp. 3 N. R. 287 in-
creasing the carrying capacity but not materi-
ally' changing the dimensions. In 191.0 the
banks were raised and strengthened by which
the capacity was increased ; that the "F" lat-
eral was enlarged in 1910 to : width, top 15 feet;
bottom 5 feet ; depth 2 1/2 feet; grade about .5
feet ; and that the concrete headgate at head
of the ditch has seven openings each 51/z feet
by 2 feet in size.

(7) That the area of land irrigated in
1891, 1892, and 1893, was from 300 to 400 acres;
in 19041 300 acres, in 1905, 600 acres, in 1906 1
700 acres, in 1907, 1000 acres, in 1908, 1100
acres, in 1909, 1500 acres, and 1910, the date
of filing statement, 1938 acres ; that the total
acreage irrigated at the time the statement
was made was 1938 acres located in Townships
3 and 4, Range 27 ; Township 3, Ranges 28 and
29, and Township 4 Range 28, E. W. M. ; that
the land intended to be irrigated thru said
ditch is 17,159.57 acres located in Townships
3 and 4, Range 28, Townships 3 and 4 in

Range 27 ; Township 5 in Range 28, and Town-

ship 2 in Range 29 East of W. M.

(8) That the soil in said area is a sandy
loam, about 500 acres being gravelly, and that
the crops grown thereon are hay, grain, al-
falfa, vegetables and all kinds of fruit.

That the plat prepared by the State Engi-

neer did not show all lands actually irrigated
at the time the Statement was filed, nor all

of the lands which are intended to be irrigated
from the ditch, and that the Company desired
to file a map showing all lands proposed to
be irrigated under its project.

(9) That the irrigation season extended
tbruout the year whenever water was avail-
able, but particularly in March, April and May;
that the amount of water which had been put
to a beneficial use by the claimant was 6,000
miner's inches of water for irrigation and
domestic purposes in 1910, and that it claimed
21,450 miner's inches of water for said pur-
pose under its appropriations for the lands un-
der its project ; that there were 17,159 acres of
land under the project which would require one
(1) miner's inches per acre for their proper and
extensive irrigation ; that contracts were out-
standing calling for one (1) miner's inch per
acre for more than 8,280 acres of said lands ; that
the Company also owned 5,208 acres of land
under the ditch which had not yet been irri-
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gated, and to most of which ditches and lat-
erals had not been extended ; that there was a
less of from 25 to 30 per cent from seepage and
evaporation in the ditehcs and canals, and that
the company had been miable to deliver more
that seventy per cent of the water diverted at
the headgate mid clainied that it required one
(1) miner's rich per acre for all lands under
its project, plus 257o for seepage and evapora-
tion, the total clain-i beinh for 21 7450 miner's
inches of water, and asked that it be awarded
that amount under its appropriations, and ac-
cording to its priorities ; that most of the water
is used for irrigation during March, April and
May, that being flood season when water is
most abundant, but it is also used during the
fall and whiter niontli5 whenever water is
available ; that water in the Umatilla River is
very low during the sun]nler months, the short-
age usually beginnint; from Afa3r 15 to June
15, and continuing until October or November,
and that it was necessary to use the available
water in the fall or ~viiiter to saturate the soil
so crops can be successfully grown with fur-
ther flood irrigations in the spring.

That the water is not used for power and
that the Company had not had sufficient water
each year, the scarcity beginning from the 15th
of May to the first of June and lasting until
October, due to a scarcity of water in the sum-
mer and early fall ; that the Company owns the

ditch and water rights and about 5,2810 acres of
land under the ditch ; that the company sells

the land with a water right and charges ani
annual maintenance fee for keeping up the
ditch ; and to this statement was appended a

list of the holders of company contracts, a
description by legal subdivisions of 720 acres
of lands cleared and planted to crops and in
course of irrigation ; and a description by
legal subdivisions of 480 acres of land cleared
ready for planting and irrigation.

II.

(1) The United States of America, otic
of the respondents herein, in its Statement
and proof of Claim set forth the post-office
address where process and notices in this
proceeding should be served -upon it, and
alleged that it claimed a right to the waters
of the Umatilla River, said waters to be diverted
from the main stream and to be used for irriga-
tion.

(2) That its claims are based upon appro-
priations by the Alinneiialia Irrigation Com-
pany and the Maxwell Land & Irrigation
Oompany, respectively, the rights of said com-
panies having been acquired by the United
Mates by purchase and upon appropriations

_by and grants to the United States in pursu-
"ance of Section 2 of the Act of the Legislative
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That after the control thereof passed to

the United States, the Maxwell System had
been a component and essential part of the
Umatilla Project and water diverted at the
intake of the main canal of the Maxwell Sys-
tem had been utilized not only thru the older
canals laterals, ditches and pipe lines of that
system, but also thru more recently con-
structed distributaries of the said Umatilla
Project, and that it was the intention to fully
utilize the water rights of and the water di-
verted thru the Maxwell System, not only by
means of the distributaries of that system as
originally constructed, but also by means of
the canals, laterals, ditches, pipe-lines, etc .,
of the Umatilla Project distribution system
that had been and were to be constructed for
that purpose, as well as for the purpose of
utilizing waters of the feed canal and reservoir.

For the Feed Canal, Cold Springs Dam and
Distribution System, test pits were dug, bor-
ings made and topography taken in the fall of
1905, and spring of 1906 . The contract for
construction of the feed canal was let in 1906 and
construction began September 1, and was com-
pleted August 6, 1907 ; that after that date
additional construction consisted in placing
about two miles of concrete lining in the canal
and constructing two spill-ways. The construc-
tion of the canal included the construction of
certain relative structures, to-wit : diversion

`aaid'regulating works, concrete diversion dam
_'--and head-gate, by-pass, t«,o waste-ways and
_'dour water-ways, railway crossing, bridges,

--,; that construction of Cold Springs Dam
_•.began• in the fall of 1906,' and was pushed
;vigorously until completion about June 1 .5,
:2908, The construction of the distribution sys-

-em began in the fall of 1906, and progressed
continuously to date of filing statement and

= -in of of claim, at which time the project as a
Whole was about seventy per cent completed.

- _ • The dimensions of the main canal of the
Minnehaha Irrigation Company as originally
constructed were : Width (top at water line),
12 feet ; (bottom), 8 feet ; (depth of water),
1.6 feet ; grade, .6 feet ; height of diversion dam,
4 feet.

. First Enlargement : Width, top 18 feet;
bottom, 6 feet; depth, 3 feet ; . grade, .6 feet.

Second Enlargement : Main canal of Max-
well Irrigation Company, being an enlarge-
ment of the main canal of the Alinnehaha Irri-
gation Company ; width (top at water line),
28 feet; width (bottom12 feet; (depth of
water), 4 feet ; (grade), .3 ; height of diversion
dam, 9 feet.

Feed Canal: Width (top at water line),
37 to 32 feet; width (bottom), 14 to 17 feet;
depth of water, 5.8 feet, average grade .2;
height of diversion- dam, 2.5 feet .
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Cold Springs Dam : Extreme maximum
height, 98 feet; maximum height above general
level of valley, 88 feet ; length of crest, 3800;
volume, 7577 000 feet.

Main Distributary Dam: Width (top at
water line), 35 feet; width (bottom), 15 feet;
depth of water, 5 feet ; grade, .15 feet.

(6) That the Minnehaha Irrigation Com-
pany during its first year of operation irrigated
about 25 acres of land ; 45 acres the second
year and a gradual increase until it reached
about 80 acres in 1898 . This being the total
area irrigated by the Minnehaha Irrigation
Company up to the time of the transfer of its
system to the Maxwell Land & Irrigation Com-
pany ; that the Maxwell Land & Irrigation
Company, in pursuance of the appropriation
of the Minnehaha Irrigation Company, and
in accordance with its own appropriation, irri-
gated land as follows :

In 1905, 300 acres ; 1906, 785 acres ; 1907,
953 acres ; in 1908, the first year of operation
of the Umatilla Project, about 1,500 acres;
in 1909, 2,000 acres and 4,137 acres in 1910.

That the United States had made provision
for the full utilization of the Minnehaha and
Maxwell water rights by the application of
such waters to lands originally proposed and
intended to be irrigated by said companies, and
that a large portion of said lands, in addition

to those irrigated by said companies prior to
the transfer of their rights to the United States,
had been irrigated by the United States in
that manner ; that the total area irrigated
under the Umatilla Project at the time the
settlement was made was 4,137 acres, the
total irrigable area under said Project 15,129
acres, and the total area then cultivated 3,753
acres ; that the 10,435 acres of lands under the
Project situated in Townships 4 and 5 N . R.
28, E. W. M. and in Townships 4 and 5 N. R.
29-E. W. M., were intended to be irrigated by
the Minnehaha and Maxwell rights by means
of water diverted thru the Maxwell canal,
with supplemental irrigation with water
drawn for that purpose from the Cold Springs
Reservoir; that 25;000 acres, including the
above mentioned Maxwell area situated in
Townships 4 and 5 N . R. 28 and Townships 4
and 5, Range 29, at the time ; of the appropria-
tion by the United States were and are in-
tended to be irrigated by water diverted from
the river thru the feed canal and supplied to
the land by way of the distribution system
direct from the feed canal and thru the reser-
voir.

(7) That the surface soil is a mixture of
sand, volcanic ash and other fine materials, is
generally free from alkali and has little hard-
pan, and the crops successfully grown are
alfalfa, clover and other forage products,

1
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strawberries, gooseberries, blackberries and
small fruits generally, including melons and
garden products and orchards of apples, pears,
cherries, prunes, grapes, etc.

(8) That claimant did not accept the plat
prepared by the State Engineer for the reason
that the same failed to show correctly the
location of a large portion of the structures
constituting its system, and do not show cor-
rectly the land which is or can be irrigated
from the works' of the Umatilla Project ; and
therefore supplements its Statement and
Proof of Claim with maps prepared by its
Engineer as designated Exhibits "B" and "C".

(9) That the irrigation season begins
about March 15 and continues until about
October 15 of each year ; that an amount of
water, including all legitimate requirements
of new lands, unavoidable and legitimate losses
by evaporation, seepage, priming, etc ., suf-
ficient to reclaim and irrigate the lands men-
tioned in Statement and Claim, had been put
to a beneficial use, and that the United States
claims waters of the Umatilla River, as fol-
lows :

Water right acquired by purchase from the
Minnehaha Irrigation Company thru the Max-
well Land & Irrigation Company, 25 cubic feet
per second; water right acquired by purchase
from Maxwell Land & Irrigation Company

=°°-founded on the notice of appropriation by said
any, 114 cubic feet~ : ~-CJomp

	

per, second; water
.' rights granted to and initiated by the United~..

i~:_•States and diverted from the river by way of
the feed canal, 350 cubic feet per second ; that
the water will be used d.. uring the.•, irrigation
season beginning about March 15, and con-
tinuing until about October 15 of each year,
and will be diverted thru the feed canal during

--other periods of the year also ; that the develop-
ment of irrigable area under the Umatilla

- Project has been oo4sie#ent :and the supply of
water has been ad1ia te ; and that the United
States of Amerigajs 't'he owner .cif the" works,
including tlie'•f~ed'canal, ìyZaktivetl Canal, Cold
Springs Reservoir; 4~ 'a11• btb.PT canals, pipe
lines and structures' Hof tb "e . Umatilla Project,
including the Maxwell System.

nI.

In addition to the foregoing the United
States also filed a statement and proof of
claim for waters of the Umatilla River for
irrigation, based upon application filed in, the
office of the State Engineer on March 28, 1909,
being application No. 13 for permit to con-
struct a reservoir, and application No . 237 for
permit to appropriate public waters of the
State of Oregon, the above applications being
for the so-called West Extension of the Uma-
tilla Project. The terms of the Statement and

%,
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Proof of Claim based on said application are
omitted from this abstract for the reason that
they were made in March, 1909, and are
apparently in no way affected: by the questions
raised. by this appeal.

IV.

(1) The Dillon Company, respondent
herein, in its Statement and Proof of Claim
set forth the post-office address of its officers
and alleged that it claimed a right to the
waters of the TJb44-til1a .Mier, said waters to
be diverted.frpzt , tie, m~aiA .elianel, of the river
for irrigip~.triect~anstcxa : .pirposes.

(2) That its' ::la ; :based upon appro-
pxiation, diversioi "`anti 'uic"and adverse use
for more than ten years; that its right was
initiated November 17, 1897, by the Dillon
Irrigation Company, and was first used for
irrigation or other beneficial use in April, 1898,
by said Company by diversion thru a ditch
known as the Dillon Irrigation Company's
main canal and its, laterals, which ditch is
owned by said Company.

(3) That the beginning of construction
thereof was . November, 1897, and the date of
completions of construction March, 1898, and
that there havie. been no enlargements thereof
made.; that the diMensiom ofl the ditch as
0&&Wly. constructed ase as follovm :

Width, top, 10 feet ; bottom 4 feet at water
Bile; depth, 3 feet ; grade;, 1 foot fall per
thousand, measurement of ditch being at a
point immediately below the diversion box
where the water coming from the common
beadgate and intake of the Maxwell Irriga-
tion Company is divided 300 feet below the
diversion from the river, the ditch from said
point to the river being owned or controlled
jointly by the Dillon Irrigation Company and
the Maxwell Irrigation Company ; the area of
land irrigated each year being as follows:

1898, 325 acres ; 1899, 390 acres ; 1900, 430
acres ; 1901, 450 acres ; 1902, 450 acres ; 1903,
470 acres; 1904, 510

	

acres ;

	

1905,

	

595

	

acres;
1906 1 630

	

acres ; 1907,

	

695

	

acres ;

	

1908,

	

810
acres ; 1909, 840 acres ; 1910, 900

	

acres ;

	

and
that the total area irrigated at the time of fil-
ing its statement was 900 acres, and the total
irrigable

	

area is 2,032.50

	

acres,

	

situated

	

in
Townships 3 and 4, North of Range, 28 East,
and Townships 3 and 4, North of Range 29
East of W. M.

(4) That the soil is black loam and sand
loam and the crops cultivated thereon are
alfalfa, wheat, barley, orchards, small fruits,
vegetables, timothy and wild grasses.

(5) That the claimant does not accept the
plat prepared by the State Engineer as show-
ingt corrmotly the location of its ditch and the
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lands which can be irrigated therefrom, be-
cause the map prepared by the State Engineer
does not show the correct amount of irrigated
and irrigable lands; that the irrigation season
is in May, June, July and August of each year,
and that the amount of water which has been
put to beneficial use was 25 second feet for
irrigation, domestic and stock purposes, and
that the same was used for irrigation during
the months of May, June, July and August,
and for stock and domestic purposes all the
year around ; that the claimant has had suf-
ficient water each year for all purposes and
that said ditch and water right is the property
of the Dillon Irrigation Company, a corpora-
tion, which supplies water to the land above
mentioned, each of the several. owners of said
land owning stock in the company.

V.

(1) The Furnish Ditch Company, one of
the respondents herein, in its Statement and
Proof of Claim, alleged that its post-office
address was Pendleton, Oregon ; that it claimed
a right to the waters of the Umatilla River,
said waters to be diverted from the main
stream for irrigation and domestic use.

(2) That its claim is based upon appro-
priation, diversion and beneficial use and was
initiated March 8, 1905 ; that was water first

used for irrigation or other beneficial purpose
in 1906 and 1907 ; that the waters are diverted
and utilized by means of ditches, canals,
flumes head-gate, dams, reservoir and laterals,
the ditch being known as the Furnish Ditch
and the reservoir as the Horseshoe Reservoir,
which are owned by the Furnish Ditch Com-

pany.

(3) That construction was begun in April,
1905, and is not yet completed ; that the dimen-
sions of the ditch as originally constructed just
below the wasteway of the headgate was : width,
top, 22 feet ; bottom, 10 feet ; depth, 4%, feet;
grade, 1.8 feet to the mile ; : that at the time the
Statement was filed there was 2,747 acres irri-
gated, and 2,621 acres to which laterals were
constructed, 407 acres of ratio• land under the
system not the property of the company and
2,459 acres of the Company's land not irrigated,
and about 1,766 acres of laud adjacent to the
ditch to be supplied with water therefrom, all
situated in Townships 3 and 4 N . R. 29 East,
and township 3 N . R. 28 East, and that the
total area of lands udder the system is 10,000
acres .

(4) That the soil in said area ' is a light
sandy volcanic ash and the crops which are
grown thereon are alfalfa, gardens, orchards,
fruits and berries ; that the acreage under the
company's system is being increased daily
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and is in excess of the area shown on the State
Engineer's plat ; that the irrigation season is
continuous at all times when water is obtain-
able; and that the Company had used 10,000
miner's inches of water under six-inch pres-
sure, or its equivalent in second feet, and that
the same was used continuously when obtain-
able from the natural flow of the river, or from-
storage in the Horseshoe Reservoir ; that the
Company had not had sufficient water each
year for the use for which an appropriation was
claimed ; that there is not sufficient water in
all of the summer months but that the defi-
ciency was expected to be obviated by the
Horseshoe Reservoir ; that the Furnish Ditch
Company owns the water and its associate
company, the Inland Irrigation Company owns
most of the land to be supplied, to which
Statement and Proof of Claim was appended
certified copy of notice of appropriation of
1.0,000 inches of water by the Inland Irriga-
tion Company posted on the 14th day of April,
1905, and recorded in Umatilla County, Ore-
gon, on the 15th' day of April, 1905, together
with a deed from the Inland Irrigation Com-
pany to the Furnish Ditch Company, dated
May 20, 1907, conveying to the Furnish Ditch
Company all rights under said appropriation.

And to which was also appended:

List One. Land under th-e- Furnish Ditch

29

°., Mpnnny, irrigated May 20, 1910, aggregathig
-x;747 aeres.

List Two. Land not yet irrigated but laterals
constructed to land, aggregating 2,621 acres.

List Three: Raw lands under the system
not the property of the Inland Irrigation Com-
pany aggregating 407 acres, and

List Four. Raw lands the property of the
-Inland Irrigation Company, aggregating 2,459
mss; also .a list .of lands adjacent to the Fur-
nish Ditch to be supplied with -water therefrom
aggregating 1,766 acres.

VI.

QED STATES OF AMERICA VS . WEST-
TERN LAND & IRRIGATION CO.

Gontest No. , 93.

That at the time appointed therefor, the
United States of America contested- appellant's
EUtement and Proof of Claim, and thereafter
on June 5, 1911, by leave of the Superintendent
of Water Division No. 2, before whom said pro-
ceedings were pending, filed an

AMENDED CONTEST

of appellant's Statement and claim, alleging
as a ground of contest:

" (1) Contestant alleges that any right
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in and to the waters of Umatilla River
that claimant now has or claims to have
in excess of 41.6 cubic feet per second of
said waters is subject to prior rights of
the contestant as follows:

Right in and to said waters to the ex-
tent of 25 cubic feet per second of said
'Waters, initiated by the Minnehaha Irri-
gation Company on November 14, 1894,
and now owned by contestant.

Right in and to said waters to the ex-
tent of 114 cubic feet per second of said
waters, initiated by the Maxwell Land &
Irrigation Company on February 25, 1904,
and now owned by contestant.

Right in and to said waters to the ex-
tent of 350 cubic feet per second of said
waters, initiated by contestant on Septem-
ber 6, 1905.

(2) Contestant further alleges that
any and all rights of claimant in and to
the waters of said stream are in any event
subject to the aforesaid prior right of
contestant to the extent of 25 cubic feet
per second of said waters, initiated Novem-
ber 24, 1894.

(3) Contestant alleges that the ditches
and works and alleged rights of the Uma-
tilla Meadows and Butter Creek Canal
Company, of J. M. Jones, et al., and of
the Columbia Valley Land & Irrigation
Company, if any such existed-stated by
claimant to have been purchased and
succeeded to buy it-were, long prior to
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the 14th day of March, 1903, entirely and
wholly abandoned ; that there was a failure
at all times to exercise diligence in connec-
tion with said claims ; and further, that
there never were, under and pursuant to
the said alleged appropriations, any lands
of any character irrigated, and that the
lands alleged to have been irrigated were
irrigated, if at all, under some other sys-
tem, and under and pursuant to other
rights to the waters of the said stream
and not by any of the predecessors in
interest of claimant.

(4) Contestant denies that the alleged
water right of claimant was initiated in
any manner or at any time prior to March
14, 1903, and denies that the said Umatilla
Meadows & Butter Creek Canal Company,
J. M. Jones, et al ., or Columbia Valley Land
& Irrigation Company were, or ever have
been, in any manner or for any purpose
the predecessors in interest of claimant.

(5) Contestant further denies that the
ditch and works of claimant were at the
time of the initiation of its alleged water
right or at any time prior to their pur-
chase in February 1908 by claimant and
subsequent enlargement thereby intended
to irrigate the 17,159.57 acres of land
described in Statement and Proof of claim-
ants, or any amount in excess of 3,330
acres; and alleges that none of the said
17,159.57 acres, save the 3,330 acres afore-
said, were prior to said enlargement sus-
ceptible of irrigation from the ditch and

r..
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works of claimant, and that said ditch and
works were prior to said time not capable
of irrigating, or planned to irrigate more
than the said 3,330 acres.

(6) Contestant alleges that at all
times prior to the month of March, 1908,
and up to and until the transfer of its
property, and alleged rights to claimant,
the Hinkle Ditch Company, predeoessor
in interest of claimant, was a moribund
and inactive concern, and allowed its
ditch and works to become out of repair
and difficult of even limited operation,
and failed to exercise reasonable diligence
in developing its said claims and property;
and that there were not at anv time prior
to said month of March, 1908, more than
750 acres of land irrigated through and
by means of said ditch and works ; and
contestant denies that 1938 acres were
irrigated at the time of filing of State-
ment and Proof of claimant, or at any time
prior thereto, or that any amount of land
was irrigated at that time or at any time
prior thereto in excess of 1,470 acres.

(7) Contestant alleges that the dimen-
sions and grades of the ditch and works
of claimant, and of the enlargements
thereof as given in his Statement and
Proof are inaccurate and incorrect, and
denies that they are true insofar as they
show that said ditch and 'works were
capable at any time prior to their enlarge-
ment by claimant of taking and carrying
more than 50 cubic feet of water per

second, and insofar as they show said
ditch and works has now or had since
said enlargement a capacity of more than
150 cubic feet per second, and alleges
that said ditch and works, did not at any
time prior to said enlargement have a
capacity in excess of fifty cubic feet per
second of water, and have not had since
said enlargement of a capacity of more
than 150 cubic feet per second ..

(8) Contestant alleges that at or about
the time of said purchase there was also
purchased from other parties a large
body of land not theretofore intended to
be irrigated by said ditch and works of
claimant and not theretofore controlled by
said claimant or his predecessors in inter-
est ; and that claimant did then and there
proceed to greatly enlarge said ditch and
works, so that the same now have a
capacity of 150 cubic feet per second and
no more, as aforesaid, and to adopt and
carry out plans for the irrigation of lands
not theretofore intended to be irrigated
or capable of irrigation from said ditch
and works; and did so increase and en-
large upon the project of the Hinkle Ditch
Company, and did so change and alter
the plans and intentions thereof, as to
render any right in and to the waters of
the Umatilla River that claimant might
initiate or acquire for- the irrigation of
lands in excess of said 3,330 acres subject
not only to the right of the contestant in
and to the waters of said Umatilla River
initiated November 14, 1894, but also to
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rights of contestant initiated February 25,
1904 and September 6, 1905, as aforesaid
(and as to any claim or right by claimant
for the irrigation of more than 12,000
acres, subject as well. to the right of con-
testant initiated March 28, 1949).

(9) Contestant denies that the ditch
and works of claimant since their enlarge-
ment as aforesaid by claimant or at any
time have been intended to irrigate the
17,159.57 acres of land mentioned in Proof
and Statement of claimant, or any land,
or any amount of land in excess of 12,000
acres, and alleges that none of the said
17,159 .57 acres of land save the said 12,000
acres aforesaid were at the time of said
enlargement or ever have been suscepti-
ble of irrigation from the ditch and works
of claimant as thus enlarged, or otherwise;
that said ditch and works as thus enlarged
are not and never have been capable of
irrigating more than the aforesaid 12,000
acres of said land, and that prior to said
enlargement said ditch and works were not
capable of irrigating more than 3,330 acres
of land. Contestant alleges that all claims
of claimant to water right in excess of a
total of 150 cubic feet per second are and
will be subject to all rights of contestant
in and to the waters of the Umatilla River,
as set out in its Statements and Proofs
filed herein.

(10) And contestant further alleges
that none of the desert land entries that
depend upon the ditch and works of claim-

ant for their water rights and Nvater supply
are included within the 3,330 acres afore-
said ; that claimant cannot furnish water
to lands in addition to ' the said 3,330 acres,
except during times of extreme flood flow
in said Umatilla River, if at all, and then
only for a very brief period in an entirely
inadequate manner and quantity, and at
a time when the same cannot be beneficially
used, for the reason that water is not
otherwise available in the river for that
purpose, as the claim of claimant of the
right to divert and use more than' 41 .6
cubic feet per second of said water is sub-
ject to all rights upon the said stream
initiated prior to the enlargement of
claimant's ditch and works in 19087 in-
cluding those of contestant ; and that as
to any lands in addition to the said 12,000
acres claimant cannot by reason of the
premises furnish any water supply.

(11) Contestant denies that claimant's
irrigation season is as stated in said State-
ment and Proof or that there is any such
season or any irrigation season at all in any
year of more than 100 days from and after
the 1st day of March of any and all years;
and contestant denies that the waters of
said stream have been beneficially used
in any manner by claimant through and
by means of the ditch and works of the
claimant, or otherwise,

I
at any time in any

year, save during the' 100 days aforesaid;
and alleges that said waters have never
been beneficially used through and by
means of said ditch and works for any
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other purpose than the irrigation of said
land ; and contestant further alleges that
all use by claimant has been very limited
in latter half of the said 100-days period
and at all times has been subject to the
prior rights of contestant to use said
waters as herein set out.

(12) Contestant denies that claimant,
or its predecessors in interest, or any other
persons, firms or corporations have or have
initiated, or can establish or perfect, any
right in and to the waters of said stream
in excess to one-eightieth of one cubic
foot per second per acre for the irrigation
of lands for and in connection with which
a water right is claimed by claimant, or
have, or have initiated, or can establish
or perfect, any right in and to said waters,
except that they be subject to the prior
rights of contestant in and to said waters
as hereinbefore stated ; and denies that
claimant, or its predecessors in interest,
or any other persons, firms or corporations,
have used the waters of said Umatilla
River for any other purpose than that of
irrigation, and denies that said claimant,
or its predecessors in interest, or any
other persons, firms or corporations, have
or have initiated or established any other
right of any character or for any other
purpose than irrigation in and to said
waters.

WHEREFORE, contestant prays that
all claims of claimant that are against
fact, without right, wrongful, improper

or excessive, as in the foregoing set out,
or otherwise, be disallowed and held for
naught, and that all and every right of
said claimant in and to the waters of the
Umatilla River be determined to be sub-
ject to the prior right of contestant in
and to said waters, initiated November
14, 1894 ; that it be determined that all
and every right of claimant in and to
the waters of said river in excess of any
in addition to the said 41 .6 cubic feet per
second of said -waters hereinbefore men-
tioned, be determined to be subject to the
prior rights of contestant, in and to said
waters initiated respectively on November
147 1894, February 25, 1904, and Septem-
ber S, 1905 ; that all and every right of
claimant in and to said waters be deter-
mined - subject in any event to prior
rights of contestant, as aforesaid-to be
in the aggregate not in excess of one-
eightieth of one cubic foot per second of
the Waters of said stream for each acre
of such lands as shall be found in this
proceeding to be entitled to irrigation
under and by way of said rights ; that all
claims of water right by claimant in ex-
cess of 150 cubic feet per second be deter-
mined to be subject in any event to all
rights of contestant in and-to said waters
as set out in its Statements and Proofs filed
herein ; that all claims of. claimant to
water rights of any other character or for
any other purpose than irrigation, . be dis-
allowed and held for naught ; and that
contestant have and recover of claimant
'its costs- and disbursements herein ."
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On the 29th day of June, 1911, appellant
filed a

DEXURRER

to paragraph 10 of said contest, setting up the
following grounds:

"(I) That the Board of Control has
no jurisdiction of the persons of the desert
land entrymen whose rights the United
States seeks to have adjudicated in this
proceeding under the allegations of said
paragraph.

(2) That the Board of Control has no
jurisdiction of the subject matter of said
paragraph, to-wit : what constitutes a suf-
ficient water right for a desert land entry,
and whether this claimant can furnish and
deliver to the desert land entrymen who
hold contracts from it sufficient water to
reclaim their lands in accordance with the
laws of the United. States.

(3) That said paragraph does not
state facts sufficient to constitute a ground
of contest herein.

(4) And that there is a defect of
parties defendant in that the desert land
entrymen whose rights are affected are not
made parties to or defendants in this
contest.

(5) That said ground of contest was
not set forth or alleged within the time
limited by - law, to-wit : within five days
after the expiration of the period fixed by
the Board of Control for the inspection

of evidence in the above entitled proceed-
ing. 7

And on said 29th day of June, 1911, appell-
ant also filed a

MOTION TO STRIKE

portions of said amended contest, to-wit:

"The words `and as to any claim of
right by claimant for the irrigation of more
than 12,000 acres, subject as well to the
right of contestant initiated March 28,
1909,' for the reason that the matters and
things' attempted to be alleged thereby are
frivolous, immaterial and sham.

To strike out all of paragraph 10 of
said amended contest on the ground and
for the reason that the same does not allege
or state any ground of contest ; that the
matters and things therein alleged are
frivolous, irrelevant, immaterial and sham;
and that the Board of Control has no juris-
diction of the subject matter of said para-
graph and no power to determine the suf-
fiency of the water right for a' desert land
entry, and has no jurisdiction of the per-
sons of the various desert land entrymen
the sufficiency of those water rights con-
testant is seeking to have adjudicated in
this proceeding.

And to strike out all that part of para-
graph 12 of said amended contest begin-
nmg with the word `or' in the first line
of said paragraph and ending with the
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word `interest' W the eleventh line thereof,
for the reason that the matters and things
therein alleged are immaterial, frivolous
and sham ; that the said matters asked to
be stricken out allege a conclusion of law
and not an issuable fact, present matters
which it is the province of the Board of
Control to determine, and are not respon-
sive to any allegation in claimants state-
ment and proof of claim heretofore filed
herein."

And on June 29th, 1911, subject to said
demurrer and motion to strike, appellant filed
its

ANSWICR

to said contest of the United States of America,
as follows:

"(1) Admits that Oliver P. Morton is
Assistant to the United States Attorney for
the District of Oregon ; that he is duly
authorized by the Attorney General of the
United States and is acting for and on be-
half of the United States in the premises
and in that behalf has contested the Nvater
rights of claimant as set forth and claimed
in the Statement and Proof of Claim here-
tofore filed herein by this claimant.

(2) Claimant denies each and every
material allegation, matter and thing in
said amended contest alleged, and denies
specifically and severally each and every
paragraph of said amended contest, and the
whole thereof, except as specifically admit-
ted in paragraph 1 hereof."

her and separate answer and
amended contest claimant al-

, (I) Claimant reiterates and reaf-
firms all the allegations, matters and

.things set forth and alleged in this claim-
ants Statement and Proof of Claim hereto-
fore filed herein, which said Statement and
Proof of Claim is hereby referred to and
made a part hereof. And claimant alleges
that in addition to the amount of land
which was irrigated from its ditches and
under its project as set forth in said State-
meat and Proof of Claim claimant has
furnished water -for the irrigation of at
Ieast two thousand additional acres dur-
ing the year 1911 and that said additional
qqua_ntity of land has been successfully and
fully irrigated and placed in cultivation
under its project since said Statement and
Proof of Claim were filed herein.

(2) Claimant alleges that , the rights
of contestant, if any it has, under the al-
leged appropriation of the Minnehaha Irri-

I
Company initiated November 14,

$94, are limited to 21/2 second feet of
water, or so much thereof as may be neces-
sary to properly irrigate 80 acres of land,
that being the total amount of land at any
time irrigated or reclaimed under said
alleged right as claimed by contestant in
its statement and proof of claim hereto-
fore filled herein. Claimant further alleges
that all rights and claims of said Minne-
Ua, Irrigation Company in and to the
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waters of the Umatilla River were wholly
abandoned and lost long before contestant
acquired or attempted to acquire any inter-
est therein and that contestant never
acquired and has not now any interest in
and to the waters of the Umatilla River
under said alleged right claimed to have
been initiated by the Minnehaha Irriga-
tion Company.

Claimant further alleged that the rights
of contestant, if any it has under said al-
leged Minnehaha Irrigation Company ap-
propriation are subsequent in time and
inferior in right to all rights and claims of
this claimant, except the right of this
claimant based on the appropriation made
by the Hinkle Ditch Company on March
142 1903 ; and that all other rights and
claims of contestant whenever initiated or
however acquired are subsequent in time
and inferior in right to all the rights and
claims of this claimant as set forth in its
Statement and proof of Claim heretofore
filed herein.

(3) Claimant further alleges that the
contestant is not entitled to have or claim
any of the waters of the Umatilla River in
excess of 25 second feet under the right
claimed to have been initiated by the Max-
well Land $ Irrigation Company on Feb-
ruary 25th, 1,904, for the reason that at the
time the said contestant acquired said
right the full capacity of said Maxwell
ditch was 25 second feet and the grantors
of contestant had never diverted or applied

to a beneficial use more than 25 second feet
of water under said right ."

For further and separate answer and de-
fense to said amended contest claimant alleges:

" (1) That .the. contestant has no
power or authority or right by law or oth-
erwise to appropriate,' claim, acquire or use
any of the waters of the Umatilla River or
any of its tributaries for any of the objects,
purposes, rights or claims set forth in its
Statement and Proof of Claims heretofore
filed herein, and has no legal capacity to
participate in this adjudication of the rela-
tive rights to the waters of the Umatilla
River and its tributaries or to ask, take,
receive or obtain any rights under anv
adjudication which may be made herein . "

For further and separate answer and de-
fense to the grounds of contest attempted to be
set up in paragraph 10 of said amended con-
test, claimant alleges:

"(1) That the Board of Control of the
State of Oregon has no jurisdiction to de-
termine the sufficiency of a water right
for desert land entries and has no jurisdic-
tion of the desert land entrymen whose
rights are sought to be affected and called
in question by the allegation of said para-
graph.

"Wherefore claimant prays that its
claim as heretofore presented and filed
herein be allo%%-ed and that claimant 's
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part thereof, and denies that said additional
quantity of land or any quantity of land has
been successfully and fully irrigated and
placed in cultivation, or partially so or at
all, by claimant since said statements and
proofs were filed herehi ; and in confirma-
tion of the foregoing and in further reply
to the said first, further and separate an-
swer and defense of claimant, contestant re-
iterates and affirms the matters and things
set forth in said amended notice of contest
and said statements and proofs, and does
herein refer thereto and make the same a
part hereof.

(2) Contestant denies each and every
and all material allegations and statements
made and contained in the second fur-
ther and separate answer and defense of the
said answer (or reply) of claimant, except
as set forth in contestant's said amended
notice of contest and in statements and
proofs by contestant filed in this proceed-
ing ; and in confirmation of the foregoing
and in further reply to the said second fur-
ther and separate answer and defense of
claimant contestant reiterates and affirms
the matters and things set forth in said
amended notice of contest and' said state-
ments and proofs, and does' herein refer
thereto and make the same a part hereof.

(3) Contestant denies each and every
and all material allegations and statements
made and contained in the third further and
separate answer and ' defense of the said
answer (or reply) of claimant, except as set
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rights be adjudged and decreed to be su-
perior in time and right to any and all
claims of contestant, that contestant's
notice of contest be dismissed and that
claimant recover from contestant the costs
and disbursements of this proceeding."

Thereafter on May 13, 1912, the United
States of America filed its

REPLY

to said answer, as follows:

"(1) Contestant denies each and every
and all material allegations and statements
made and contained in the first further and
separate answer and defense of said answer
(or reply) of claimant, except as set forth
herein and in contestant's said amended
notice of contest and in statements and
proofs by contestant filed in this proceed-
ing ; and further replying to said first, fur-
ther and separate answer and defense con-
testant, without admitting that the irriga-
tion of anv amount of additional lands
during the year 1911 and since the filing of
claimant's said statements and proofs is
material to the present controversy, not
having sufficient knowledge of the matters
and things alleged by claimant in that re-
gard, denies upon information and belief
that any water was furnished by -claimant
during the year 1911 and since the said
statements and proofs of claimant were
filed herein for the irrigation of said two
thousand (2,000) additional acres or any
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forth in contestant's said amended notice of
contest and in statements and proofs by
contestant filed in this proceeding ; and in
confirmation of the foregoing and in fur-
ther reply to the said third further and
separate answer and defense, contestant
reiterates and affirms the matters and
things set forth in said amended notice of
contest and said statements and proofs,
and does herein refer thereto and make the
same a part hereof.

WHEREFORE, contestant prays that
the said answer (or reply) of claimant be
held for naught ; that the rights and claims
of contestant as asserted and presented in
its said statements and proofs be estab-
lished and allowed as against claimant;
that the rights and claims of claimant be
defined, limited and established in accord-
ance with contestant's said amended notice
of contest and the prayer thereof ; and that
contestant have and recover of claimant
its costs and disbursements in this con-
test."

VII.

WESTERN LAND & IRRIGATION CO . VS.
UNITED STATES.

Contest No. 38 ..

That at the time appointed therefor, to-wit,
on or about September 23, 1910, the appellant

contested the statement and claim of the
United States of America and alleged that it
did contest and protest against the right and
claim of the United States to any of the waters
of the Umatilla River, or any of its tributaries,
for irrigation or any other purpose based on
the appropriation of The Minnehaha Irrigation
Company, to whose rights the United States
claims to have succeeded, except for 21/2 cubic
feet of water per second, which this contestant
concedes to said right, prior or superior to the
right of this contestant initiated March 14,
1903, and it also contests and protests against
the right and claim of the United States to
any of the waters of the Umatilla River or any
of its tributaries, based on the appropriation
of the Maxwell Land & Irrigation Company,
to whose rights the United States claims to
have succeeded, prior or superior to the rights
of the contestant, or at all, for the following
reasons :

"(1) That said Minnehaha Irrigation
Company did not use due diligence in ap-
plying the water to which it was entitled
to a beneficial use, and the proofs submit-
ted in support of said right show that only
80 acres were irrigated under said right
from the initiation thereof in 1894 up to
1904 and said Company' lost any rights it
ever had, except for the quantity of water
required for the irrigation of said 80 acres,
by abandonment and failure to apply the
same to a beneficial use long before the

3
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United States acquired any right or inter-
est in or to said appropriation.

(2) That the claim of the United
States to 25 cubic feet per second under
said Minnehaha Irrigation Company right
is excessive to the extent of 23 cubic feet
per second, 2 cubic feet per second being
all the water said Minnehaha Irrigation
Company ever applied to a beneficial use
under its said appropriation.

(3) That the Maxwell Land & Irriga-
tion Company never irrigated more than
300 acres of land under its alleged appro-
priation, and wholly abandoned said ap-
propriation and might except as to the
quantity of water required to irrigate 300
acres of land, and the United States, after
it succeeded to the rights of the Maxwell
Land & Irrigation Company, abandoned all
the ditches and canals constructed by said
Maxwell Land & Irrigation Company, ex-
cept such as were necessary for the irriga-
tion of said 300 acres of land, and ceased to
use the same for the irrigation of any
lands under said Maxwell Land & Irriga-
tion Company appropriation."

On June 12, 1911, the United States filed
its

ANSWER

in said Contest No . 38, and alleged:

"(1) Alleges in answer and reply to
the introductory paragraph of said notice of
contest that the United States is the suc-

censor in interest and has succeeded to the
rights of the Minnehaha Irrigation Com-
pany and Maxwell Land & Irrigation Com-
pany, and that in pursuance of the respec-
tive appropriations of water by said com-
panies the United States has rights to di-
vert and use the waters of the Umatilla
River initiated November 14, 1894, and Feb-
ruary. 25, 1904, to the extent of 25 cubic feet
per second and 114 cubic feet per second, re-
spectively ; that the said right to divert and
use 25 cubic feet per second of said waters
is prior in time and superior in right to
all claims and rights of the Western Land
& Irrigation Company, and that the said
right to divert and use the said, 114 cubic
feet per second is prior in time and superior
in right to all claims and rights of the said
company in excess of 41.6 cubic feet per
second.

(2) Denies each and every allegation
contained in paragraph 1 of said notice of
contest, except in so far as the same may be
specifically admitted in the allegations and
statements made on behalf of the United
States in its Statements and Proofs filed in
this proceeding, and alleges that it was at
all times the intention of the Minnehaha
Irrigation Company and of its successors in
interest, the Maxwell Land & Irrigation
Company and the United States, through
and by said Minnehaha Irrigation system
and water right to irrigate 2,000 acres of
the land shown in the Statement and Proof
of the United States as capable and suscep-
tible of and intended to be irrigated under
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and by, means of the systems of the Minne-
liaha Irrigation Company and the Maxwell
Land & Irrigation Company ; that neither
said Minnehaha Irrigation Company nor its
successors in interest, the Maxwell Land &
Irrigation Company and the United States
at any time or for any purpose ever aban-
boned or failed to apply water to a bene-
ficial use under and in pursuance of the
appropriation of the Minnehaha Irrigation
Company ; that from the commencement of
the construction of the Minnehaha Irriga-
tion Company's system and up to the pres-
ent day the same has been diligently and
consistently constructed, as shown in said
Stateme»t and Proof ; that through and by
means of the said Minnehaha system and
water rights and in entire conformity with
the lair the Minnehaha Irrigation Company
and its suuccessors in interest have consist-
ently and with duce diligence irrigated in-
creasing areas of land, as shown in said
Statement and Proof, and have as thus
shown in pursuance of the appropriation of
the said Minnehaha Irrigation Company
applied all of the said 25 cubic feet per sec-
ond to a beneficial use, that the Minnehaha
system was as originally constructed, ever

. since has been, and is now, capable of fur-
nlshing a water supply for the irrigation of
2,000 acres of land ; that by reason of the
premises and for the further reasons set out
in that certain notice of contest and contest
filed by the United States in this proceed-
ing against the Western Land & Irrigation
Company, as modified in the proposed

5l

amendment thereof, copy of which is hereto
attached and made a part hereof, the
United States has and has duly acquired
the right to divert and apply to a bene-
ficial use the waters of the said Umatilla.
River to the extent of 25 cubic feet per
second in pursuance of the said appropria-
tion of the Minnehaha Irrigation Company
prior in time and right to every and all
claims or rights of the Western Land &
Irrigation Company in and to said waters.

(3) Denies each and every allegation
contained in paragraph II of said notice
of contest and denies that the said claim
of the United States to 25 cubic feet per
second in pursuance of the Minnehaha Irri-
gation Company's appropriation is exces-
sive in the amount of 23 cubic feet per
second, or in any amount ; and alleges that
all of said 25 cubic feet per second has
with all due diligence been put to a bene-
ficial use through and by means of said
Minnehaha Irrigation Company's system
by the said Minnehaha Irrigation Com-
pany and its successors in interest.

1-

(4) Denies each and every allegation
contained in paragraph III of said notice
of contest, and alleges that it was at all
times the intention of the Maxwell Land
& Irrigation Company and of its successor
in interest, the United States through and
by means of the Maxwell Land & Irriga-
tion Company's system and in' pursuance
of said Company's appropriation to irri-
gate more than 9,000 acres of land, as
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shown in said Statement and Proof of the
United Mates ; that from the commence-
ment of the construction of the said Max-
well Land & Irrigation Company's system
and up to the present day the same has
been diligently and consistently con-
Ancted and developed, as shown in said
Statement and Proof; that through and by
mean$ of the said Maxwell system and
water rights the Maxwell Land & Irriga-
tion Company and its successor in interest
have consistently and with due diligence
ittigated increasing areas of land, as
shown in said Statement and Proof, and
have as thus shown in pursuance of the
.appropriation of the said Maxwell Land &
Irrigation Company, applied a very large
part of the said 114 cubic feet per second
to beneficial use, and have constructed
canals, laterals, ditches, turnouts, and
other irrigation appliances for the imme-
diate application to such use of all of the
water thus appropriated and for the irri-
gation of all of the said land intended and
proposed to be irrigated as aforesaid, and
that more than 3,0W acres have been irri-
gated by the Maxwell Land & Irrigation
Oompany* and its, successor in interest
through and by means of said Maxwell sys-
tem pursuant to said appropriation ; that
by reason of the premises the United
fta,tes has and has duly acquired the right
to divert and appply, to a beneficial use the
waters of said Umatilla. River to the ex-
tent of 114 cubic feet . per second of said,
~vwnter$ In p~uance- "of the said* appropria-

tion of the Maxwell Land & 1rz*tion
Comp4my prior in time and right to every
and all claims or nights of the Western
Land & Irrigation Compauy save the right
to divert and use 41.6 cubic feet per sec-
ond of said waters..

And in further answer and reply to said
notice of contest reference is herebby made
to Statements and Proofs filed on behalf
of the United States in this proceeding,
and the same are ma& a part hereof, and
the allegations therein contained a2^e-
iterated and eonfirm6d; and reference is
also made to that certain notice of con-
test and contest filed in this proceeding
on behalf of the United States agaiuet the
Western Land & Irrigation Company as
modified in the proposed amemiment
thereof, copy of which is hereto attached,
and made a part hereof, and the denials,
admissions aiad allegations therein con-
tained are hereby reiterated and con-
firmed.

WHEREFOREy the United States
prays that this contest be dismissed and
held for naught ; that all rights ud claim
of the Western I and & Irrigation Com-
pany in and to the said waters of the
Umatilla River be, determined to be sub-
ject to the prior right of the United States
to divert and use the same to the extent of
25 cubic feet per second, and that all
claims of right in. and to said waters of
said company in excess of 41 .6 cubic feet
per second be determined to be subject to
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all rights of the United States in and to
said waters, as set out in its Statement and
Proofs filed herein, including the aforesaid
right to divert and use 114 cubic feet per
second, and that the United States have
and recover of the Western Land & Irriga-
tion Company its costs and disbursements
herein."

That on June 29, 1911, appellant filed its

REPLY

" (1) Denies each and every allegation
in paragraph I of said answer contained
except that the United States has suc-
ceeded to the rights of the Minnehaha Irri-
gation Company and the Maxwell Land &
Irrigation Company, as therein alleged.

(2) Denies each and every allegation
of affirmative matter in paragraph II of
said answer contained.

(3) Denies each and every allegation
of affirmative matter in paragraph III
of said answer contained.

(4) Denies each and every affirmative
allegation in paragraph IV of said answer
contained.

And for reply to the matters and things
set out and alleged as a further answer and
reply in contestee's answer herein, contest-
ant denies each and every allegation, mat-
ter and thing therein alleged, except as
admitted in the notice of contest against

the United States heretofore filed by this
contestant herein.

WHEREFORE contestant prays for
decree herein limiting the rights of the
United States as against this contestant
to 2 and 1/2 cubic feet of water per second
under the M:innehaha. Irrigation Company
right, which contestant' concedes to said
right prior and superior to the rights of
this contestant under its appropriation of
March 14, 1903, and limiting the Maxwell
Land & Irrigation Company right to the
quantity of water necessary to irrigate
three hundred acres of land, and adjudging
said Maxwell right and all other rights and
claims of the United States to be inferior
in right mid subsequent in time to the
rights and claims of this claimant, and
for the costs and disbursements of this
contest."

VM..

On September 28th, 1910, the Dillon Irri-
gation Company filed its

NOTICE OF CONTEST

against appellant's Statement and Claim, and
alleged:

as follows :

IDILLON IRRIGATION COMPANY VS.
WESTERN LAND & IRRIGFA-

TION COMPANY.

Contest No. 12.
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" (1) That contestant is a corporation

organized and existing under and by virtue
of the laws of the State of Oregon, and for
the purpose of diverting waters of the
Umatilla River and distributing the same
to certain lands adjacent thereto, of own-
ing and constructing operating dams, di-
version works, flumes and ditches and do-
ing all things necessary to be done in car-

es
and distributing the said waters to

said lands. That heretofore and dur-
ing the period designated by the above
entitled board the contestant duly filed its
Proof of Claim with the said board where-
in and whereby it set out its right to the
use of the waters of the Umatilla River in
manner and form as by the said board re-
quired and the said Proof of Claim is now
referred to and made a part hereof. That
as set forth in the said Proof of Claim the
contestant has acquired and now owns and
enjoys by appropriation, diversion and
application all the beneficial uses therein
described and right to the use of the waters
of the Umatilla River which said right was
initiated by posting notice in November,
1897. That pursuant to the said notice
contestant commenced diversion of the wa-
ters of the said River in March, 1898, and
durm- g all the times since said date con-
testant has used and now is diverting and
using the said waters for the reclamation
of and lands and for domestic and live
stock purposes and by its said continuous
application and beneficial uses contestant
is now entitled to a right to use sufficient

of the said waters for the irrigation of
21 008.5 acres of land and for the other
above mentioned purpoaea.

That the said diversion has been made
through the contestant 's ditch known as
the 1?illon Irrigation Company 's ditch,
which said ditch is built and located as in
contestant 's certain map heretofore duly
filed herein and referred to as a part of
this notice of contest. And #hat the waters
so diverted by ecuitestant have been di-
verted by means of contestant 's certain dam
and diversion works and through contest-
ant's said ditch. That the upper end of
contestant's ditch is known as the Maxwell
ditch and is used by this contestant in com-
mon with a certain other claimant to the
right to the use of the, waters of the Uma-
tilla River and the use so made through
the said ditches by this contestant has been
during all the times since . March, 1898,
open, notorious, continuous, adverse and
under a claim of right to the waters so
used and have during the said period been
applied to the beneficial uses hereinabove
referred to. That contestant has entered
into valid subsisting contracts with land
owners and water users located tinder its
line of ditch, the said contras covering
and aggregate acreage of 2,008 .5 acres as
aforesaid.

(2) That heretofore and during the
period designated by the above entitled
board for filing proof of claims in the mat-
ter of the determination of the relative
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rights to the waters of the Umatilla River,
contestee herein under the name of the
Western Land & Irrigation Company, a
corporation, filed herein its claim to the
right to use certain waters of said river,
which said claim is hereby referred and
made a part of this notice of contest . The
said claim is erroneous, false and mislead-
ing in this, to-wit : That the contestee has
not used the water claimed by it nor any
pert thereof for any beneficial purpose or
at all excepting only during the spring
months and prior to the 15th day of June"
That the contestee does not supply and
cannot deliver with its line of ditch the
amount of water claimed by it or for the
acreage as in its claim stated . That the
contestee is not the successor in interest
of the so-called 'Umatilla Meadows & But-
ter Creek Canal Company as in their Proof
of Claim stated, and that no water was con-
veyed through their said ditch until at or
about the year 1904, and that the line of
ditch constructed by the said Umatilla
Meadows & Butter Creek Canal Company
was never completed and did not extend
within many miles of the lands now irri-
gated by contestee through the exercise of
its pretended water right, That if the said
Umatilla Meadows & Butter Creek Canal
Company had acquired any right to the
use of the waters of the Umatilla River
said right has been long since lost and
abandoned by non-user and the acts of the
said Company. That in truth and in fact
the only relation between contestee and its

alleged predecessor in interest is that con-
testee has constructed its ditch over a part
of the line of ditch, of its said' alleged pre-
decessor and diverts water from the Uma-
tilla River during the spring months of the
year at or near the point where its said
alleged predecessor first constructed the
head of its ditch. That the said line of
ditch now usurped and used by the con-
testee is used jointly by it with the Allen
Ditch. Company, a corporation and that
the said Allen Ditch Company likewise in
its Proof of Claim filed herein pretends
to be the successor in interest of the said
Umatilla Meadows &. Butter Creek Canal
Company.

That any pretended right of contestee
is subsequent in time and inferior in right
and equity to the right of this contestant.
That the line of ditch and diversion works
of contestee is by a long line of convey-
ances, many times changed hands, and that
the predecessors in title and the pretended
predecessors in title of contestee never at
any time contemplated the reclamation of
the lands for which contestee now claims
a right to the use of the waters of the
Umatilla River. That the enlargement of
the said ditch and the extension thereof
and the application of water through the
same was not contemplated until on or
about 1903, and that theretofore the said
ditch had been a failure and no beneficial
use of any waters had been made through
the same. That if contestee is permitted
to divert the waters of the Umatilla River



60 _61.

	

1
in the am ants and for W purposes as in
his proof of claim described great and irre-
parable injury will be done to this contest-
ant and to ita established water right.

WP fF IFQRE for the reasons herein-
above stated contestant contests the claim
of contestee to the right to the vee of the
waters of the Umatilla River and prays
that said claim may be allowed if at all
only subordinate and inferior to the right
of contestant and that contestee pay the
costs in this contest incurred."

Thereafter appellant filed its

ANSWER

to said contest, as follows:

" (1) For answer to paragraph I of
said notice of contest claimant alleges that
it has no knowledge or information 'suf-
ficient to form a belief as to whether or
not the Dillon Irrigation Co. ever posted
any notice of appropriation of the waters
of the Umatilla River for any purpose at
any time, or as to whether or not said Com-
pany commenced the diversion of water
from said River in March, 1898, or as to.
whether it is entitled to sufficient water
to irrigate 2,008.5 acres of land as alleged
in said paragraph, and therefore denies
the same.

As to whether said Company has con-
tracts with land owners and water users
covering 2.OK5 aoree of hmd claimant has

no knowledge or information sufficient to
form a . belief and therefore denies the
same.

Claimant denies that said Dillon Irri-
gation Company ever made any use of the
waters of the Umatilla River adverse to
the rights and claims of claimant and its
predecessors in interest, either as alleged
in said notice of contest or otherwise or
at all. Claimant alleges that said Dillon
Irrigation Company has never at any time,
disputed or questioned the rights of claim-
ant and its predecessors in interest in and
to the waters of the Umatilla River to the
extent - and of the priorities set forth in
claimant's Statement and Proof of Claim
filed herein until said Company attempted
to set up a right based on adverse use as
set out in its notice of contest herein.

Claimant admits that the rights of the
Dillon Irrigation Co. if any it has, are
superior to any rights of claimant under
the appropriation made by the Hinkle
Ditch Company on March 14, 1903, but
alleges that the rights of said Dillon Irri-
gation Company, if any it has, are inferior
and subsequent to all other rights of claim-
ant as set forth in its Statement and Proof
of Claim filed herein.

(2) For answer to paragraph II of
said notice of contest claimant denies that
its claim of right to the use'-of the waters
of the Umatilla River heretofore filed
herein is erroneous, false or misleading in
any particular .
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Claimant admits that at the present
time it does not supply and cannot deliver
with its ditch at the present time, the
amount of water claimed. by it for the acre-
age under its project, but alleges that
claimant and its predecessors in interest
have constantly and consistently and con-
tinuously from year to year enlarged, in-
creased and extended its ditch and irriga-
tion system, and that claimant expects aiid
intends to continue to enlarge, extend and
develop the same so as to supply and de-
liver the full amount of water claimed by
it to the acreage of lands under its project,
as set forth in claimant's Statement and
Proof of Claim filed herein, which is
hereby referred to, adopted and made a
part of this answer.

Claimant admits that its main ditch for
a distance of about one-fourth mile beloNv
its headgate is used at the present time
jointly with the Allen Ditch Company, and
alleges that such joint use is under a writ-
ten lease, heretofore made with said Allen
Ditch Co., granting to said Company the
right to divert its water through claim-
ant's headgate and carry the same through
claimant's main ditch' for the distance
aforesaid in consideration of an annuuil
rental paid to claimait for said privilege.

WHEREFORE claimant prays judg-
ment against contestant for its costs and
disbursements in this contest ."

That thereafter the following contests were
filed with the Superintendent of Water Divi-
sion No. 2, within five days after , the close of
inspection of the statements and , proofs of
claim of the various claimants to the waters of
said river, to-wit :

Contest No. 8, Courtney Irrigation Co. vs.
Western Land & Irrigation Company;

Contest No. 12, Dillon ,Irrigation Co. vs.
Western Land & Irrigation Company;

Contest No. 34, Oregon Land & Water Com-
pany vs. Western Land & Irrigation Company ;

Contest No. 36, W. T. Walton vs. Western
Land & Irrigation Company;

Contest No. 37, Sidney Walton vs. Western
Land & Irrigation Company ;

Contest No. 39, Western Land & Irrigation
Co. vs. Pioneer Irrigation Company;

Contest No. 40, Western Land & Irrigation
Co. vs. Courtney Irrigation Company ;

Contest No. 41, Western Land . & Irrigation
Co. vs. Harry R. Newport ; .

Contest No. 42, Western Land & Irrigation
Co. vs. Brownell Ditch. Company;

Contest No. 43, Western Land &. :Irrigation
Co. vs. John J. and Thomas W. Peters;

Contest No. 44, Western Land & Irrigation
Co. vs. Oregon Land & Water Company ;
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Contest No. 45, Western Land & Irrigation
Co. vs. F. H. Gritman;

Contest No. 46, Western Land & Irrigation
Company vs . H. 0 . Hurlburt;

Contest No. 47, Western Land & Irrigation
Co. vs. Frank E. Fowler and Julia C Fowler;

Contest No 48, Western Land & Irrigation
Co. vs. Maxwell Irrigation Company ;

Contest No. 93, United States vs. Western
Land & Irrigation Company.

(Statements and proofs of claim of the re-
spondents Courtney Irrigation Company,
Brownell Ditch Company, Oregon Land &
Water Company, Pioneer Irrigation Company,
Maxwell Irrigation Company, W . T. Walton,
Sidney Walton, Harry R. Newport, F. H. Grit-
man, H. G. Hurlburt, Frank E. Fowler, Julia
C. Fowler, John J. Peters and Thomas W.
Peters, who are named as respondents herein,
by virtue of the provisions of Sec . 6650, L. O. L.,
as amended by Chapter 97, Laws of 1913, are
omitted because the rights of said respondents
do not appear to be affected by this appeal.)

After said contests were filed, the Superin-
tendent of Water Division No . 2 fixed June
21, 1911,- aa- the date for hearing thereon and
when said contests had all been heard and
determined, to-wit, on March 29, 1915, the State
Water Board filed in the Circuit Court of
Umatilla County, Oregon, its Findings of Fact
and Order of Determination, as follows :

65
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FINDING NO. 9

Contest No . S. The Courtney Irrigation
Company, contestant, vs . Western Land & Irri-
gation Company, contestee, was settled by stipu-
lation wherein and whereby it was agreed that
the Courtney Irrigation Company should have
ati right prior to the Western Land & Irrigation
Company for an amount of water not exceeding
1500 inches, miner's measurement, under a six-
inch pressure.

Contest No. 11. Courtney Irrigation Com-
pany, contestant, vs . United States of America,
contestee. The claim of the United States of
America, is divided into two parts ; that part of
the claim represented by Engineer's permits
under Application No. 13, and Application No.
237, initiated March 28, 1909, not being com-
pleted rights are not in any wise determined by
this decree of adjudication, but shall be deter-
mined and approved in accordance with See-
tions Nos. 6624, 6627, 6628, 6630, 6631, 6632 and
6633 -of Lord's Oregon Laws.

That the second basis of claim of the United
States of America is based upon what is called
the Minnehaha and Maxwell rights. * *
That about eighty acres is what the water was
put over under the Minnehaha rights, and a
water right for eighty acres of the priority date
of 1594 has been established under the Minne-
haha right. That on the 25th day of February,
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1904, the Maxwell Land- & Irrigation Company
posted a notice of appropriation, and ina .p filed
therewith shows that the water was appropri-
ated for the acreage as stated forthwith under .
the claim of the United States. That due Ri-
gence has been shown in the bringing of the
lands thereunder into cultivation and irrigation,'
and that the United States Government should
have under date of February 25, 1904, the lands
as hereinafter tabulated ; that this tabulation
shall include the claim of the Maxwell Land &
Irrigation Company and claimants thereunder,
which will make the claim of the United States
of America as tabulated, include the claims of
the United States of .America, Maxwell Land &
Irrigation Company, J . F. McNaught, S. R.
Oldaker and Chas . E . Baker.

Contest No . 12. Dillon Irrigation Company,
contestant, vs. Western Land & Irrigation Com-
pany, contestee . The contestee bases its rights
upon three appropriations made in 1891, and
upon a second appropriation made in 1903 (see
Exhibits 25A, 25B ) 25C and 25D) . The appro-
priation made by J. M. Jones was afterward
transferred to the Columbia Valley Land & Irri-
gation Company (see Exhibit 25E) . That un-
der the appropriation of J. M. Jones water was
diverted, and in the year 1892 a couple of hun-
dred acres were irrigated (Vol. 32, Book c, p.
670) . In 1893 there was no water diverted
through the ditch (Vol . 32, p. 670A) . The ditch

`then fell into disuse and no further use was
made cif it until the rights were purchased by

,.the Hinkle Ditch Company, which was succeed-
ed by the Western Land & Irrigation Company.

Hinkle Ditch Company made a new ap-
propriation on March 14-, 1903 . The priority

`. date, therefore, of the Western Land & Irriga-
r tion Company begins with the appropriation of
: . the Hinkle Ditch Company, and the same is
hereby established as March 14, 1903.

Contest No. 34. Oregon Land & Irrigation
Compan3r, contestant, vs. Western Land & Irri-
gation Company, contestee, was settled by stipu-
lation, wherein the contestee is acknowledged to
have a prior right to the contestee of 75 second
feet of water.

Contest No. 36. William T. Walton, con-
testant, vs. Western Land & Irrigation Com-
pany, contestee, was dismissed in open court
without costs or prejudice to either party, it
appearing that the rights, of the parties had
been settled between themselves.

Contest No. 37. Sidney Walton, contestant,
vs. Western Land & Irrigation Company, con-
testee, was dismissed without costs or prejudice
to either party, it appearing that the rights of
the parties had been settled between themselves.

Contest No. 38. Western Land & Irrigation
Company, contestant, vs. United States of Amer-
ica, contestee, involves the, same matters as Con-
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ve. U. 8. of America, contestee, and shall be gov-
erned by the findings therein.

Contest No. 39. Western Land & Irrigation
Company, contestant, vs . Pioneer Irrigation
Company, contestee, was settled by stipulation
of the parties, wherein it was agreed that as
against contestant the eontestee should have a
prior right to the use of not to exceed 1005
inches of water, miner's measurement, under a
six-inch pressure.

C4ntost No. 40. Western Land & Irrigation
Con~pauy, contestant, vs . Courtney Irrigation
Company, contestee, was settled by stipulation
and is governed by the findings under Contest
No. 8.

Contest No . 41. Western Land & Irrigation
Company, contestant, vs. Harry R. Newport,
eontestee, was settled by stipulatima, wherein

.4zd w1aereby the rights of the contestee were
agreed to be subsequent in time and inferior in
right to the rights of the contestant.

Contest No. 42. Western Land & Irrigation
Company, contestant, vs . Brownell Ditch Com-
pany, was settled by stipulation, wherein it was
agreed that the rights of the contestee herein
were prior in time and superior in right to any
and all rights claimed by the contestant, except
as to such rights as the contestant and its pre-

i in interest may have secured Vft A
date prior to Marsh' 14, 1903.

Contest No. 43. Western Land & Irrigation
Oompany, contestant, vs . John J. and Thou

W. Peters, contestees. Upon default of con-
.Jed wij it was. adjudged. that they have iso right,
iit or interest in and to the nae of any of the

,yrs of the Umatilla River upon the lauds
desaribed in their elahn as being the east pelf
of the mouthwest quarter of Sec . 8, Tp. 4 N, k

28 E., W. M.

Contest No. 44. Western Land & Irrigation
Company, contestant, vs. Oregon Land & Irriga-
tion Company, contestee, was settled by stipula-
tion to the same effect as Contest No. 34, and
the findings in Contest No . 34 shall govern as
to this contest.

Contest No. 45. Western Land & Irrigation
Company, contestant, vs . F. H. Glritman, con .-
testee, was awarded a priority date of 1908 for
sixty (60) acres of land.

Contest No. 46. Western Land & Irrigation
Company, contestant, vs . H. G. Hurlburt, con-
testee, was settled by stipulation, wherein it was
agreed that whatever rights the contestee might
have in the use of the waters of the Umatilla
River were subsequent in time and inferior in
right to the rights of the contestant.

Contest No. 47. Western Land & Irrigation
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Company, contestant, vs. Frank E. Fowler and
Julia C. Fowler, contestees, upon default of
contestees, it was adjudged that they have no
right in or to the use of any of the waters of the
Umatilla River.

Contest No. 48. Western Land & Irrigation
Company, contestant, vs . Maxwell Land & Irri-
gation Company, contestee, was settled by stipu-
lation, wherein said contestee is entitled to a.
right prior in time and superior in right to the
contestant to an amount not to exceed 462
inches of water, miner's measurement, under a
six-inch pressure.

Contest No. 93. United States of America,
contestant, vs. Western Land & Irrigation Com-
pany, contestee . The contestee bases its prior-
ity upon three appropriations made in 1891 and
upon a second appropriation made in 1903 (see
Ex. 25A, 25B, 25C and 25D) . The appropria-
tion made by J . M. Jones was afterward trans-
ferred to the Columbia Valley Land & Irriga-
tion Company (see Ex. 25E) ; that the appro-
priation of J. M. Jones shows it was diverted
in the year 1892, and in the year 1892 a couple
of hundred acres were irrigated (Vol . 32, p.
670A) . The ditch then fell into disuse and no
further use was made of it until the rights were
purchased by the Hinkle Ditch Company, who
were succeeded by the Western Land & Irriga-
tion Company . About in the year 1903, the

Hinkle Ditch Company made a new appropria-
tion, on March 14, 1903, the old appropriation
of Jones hay=iiia; evidently 1~een abandoned . The
priority date, therefore, of the Western Land
& Irrigation Company begins with the appro-
priation of the Hinkle Ditch Company and the
same is here-by established as March 14, 1903.

FINDING NO. 20

That the Umatilla River and its tributaries.
form a perennial stream with well defined bed
and banks, vvholly within the Counties of Uma-
tilla and Morrow, blit principally within the
County of Umatilla, State of Oregon, having
its source near the eastern boundary of Uma-
tilla County, in the Blue 11Iountains, and flowing
in a westerly and northwesterly direction, and
empties its water into the Columbia River . Then
the flow of this stream and its tributaries is
torrential in its nature, flowing large quanti-
ties in the spring time when the winter snows
are melting, and the main stream almost going
dry in the dry part of the summer, and most of
the tributaries do go dry.

That upon the tributaries it is necessary,
therefore, to use the waters for irrigation dur-
ing the flood time, or the irriagtors will not be
able to divert any water whatever. That along
the main stream the supply of water during the
dry part of the summer is so short that a great
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many of the irrigators must divert water for
irrigation during the flood time, or not be able
to divert any water whatever. That the spring
freshets beginning at different times each year,
depending upon the time of the break of winter,
and its quantity and duration is dependent
upon the extent of the snowfall, the time when
and the degree of temperature prevailing while
the winter snows are melting ; that ordinarily
winter begins to break up about the first of
February of each year. That it is customary
among the irrigators to use the water from the
various streams at any time of the year they
can get it ; that various irrigators irrigate their
lands during the fall and winter, thereby storing
sufficient water in their lands to carry them
over the dry part of the summer season.

FINDING NO. 21

That the soil of the watershed of the Uma-
tilla River varies, in places there is a heavy
sandy loam, other places a light sandy loam,
others gravelly loam, others sagebrush and des-
ert land, other places a black loam, and in others
a volcanic ash. That the annual rainfall in said
watershed varies and the necessity for irrigation
varies according to that rainfall ; that, in gen-
eral, irrigation is necessary in order to produce
crops ; that that part of the Umatilla watershed
lying east and above the Furnish Reservoir has
a greater rainfall than that part lying west of

sud below said reservoir ; that said part above

$Md reservoir shall be ealled and knovm,in these
jhvdlngs; as the Upper River, and that-part be-

I&w said reservoir shall be . known as and called,

in these Findings, the Dower River. That along

tlle tributaries the aumotmt of water neetma ry to
ftTigaite an acre of land varies according to the

rainfall, and the kind and quality of the land ; .

ft, t gravelly places along the river require more
water to irrigate than a loam soil~

FMDING NO. 22

In no ease, where water is, stored, shall there
be obverted from the stream more than the
number of acre feet of water as represented by
the number of acres to be irrigated with such
stored water, multiplied by the number of acre
feet that is . sufficient for the irrigation of one
acre, as- found in these Findings, and the diver-
sion for storage shall be the number of second
feet appropriated for that purpose, diverted at
any time there is water, according to the date of

priority .

FINDING NO. 23

In order to successfully irrigate a piece of
ground it is necessary to have a sufficient head
of water ; the flow of once-eightieth of a second-

foot of water for the period of 120 days would

approxi=tely supply three sere feet of water.
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That a head of one-eightieth of a second-foot is
inadequate for the purpose of irrigating an acre
of land . That in, order to irrigate any land, it
is not necessary to keep a continuous flow of
water upon each and every acre of said land.
That it is necessary to irrigate an acre of land
once in about every three weeks during the grow-
ing season. That the intermittent use of water
upon an acre of ground makes it possible for
the arrangement of satisfactory systems of rota-
tion, so that the head of water necessary for
the irrigation of an acre of land can be in-
creased. That the head of water required to
irrigate any land varies according to the season,
rainfall, the heat, soil, crops, and humidity.

FINDING NO . 24

That all claimants herein to water for irri-
gation shall be entitled to use such water for
stock and domestic purposes ; that the rights of
use for stock and domestic purposes is hereby
confirmed and entitles the owner of such right
to divert and use such a quantity of water as is
reasonably necessary for his household and stock
use, and for stock use, the amount so diverted
and used shall not exceed the rate of one-
fortieth of one cubic foot per second for each
one thousand (1004) head of stock, and the
quantity diverted for irrigation purposes dur-
ing the irrigation season shall include when it
is so diverted such an amount as may be rea-
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ibly necessary for said stock and domestic
poses, and the right to divert and 'use the
ers of said stream and, its tributaries, for
k and domestic purposes, continues through-
the year .

FINDING NO. 25

That in all cases where any person, firm or
" .corporation has a right under this decree to
7apply and deliver water to others and charge
'for the same, or may hereafter acquire such
;,right, it is the duty of such .person, firm or cor-
' poration to supply water to any and all persons,

-firm or corporation, or who can be reasonably
supplied with water from said works under rea-
sonable and uniform contracts and for reason-
able and unifom charges up to the limit of the
capacity of said works, so long as said person
so taking such water complies or is ready to and
able to comply with the terms of such contract.
Such contract may provide for any reasonable
and uniform method of pro rata distribution of
water, and such person, firm or corporation may
make such reasonable and uniform rules and
regulations as may be necessary to facilitate
such distribution. In case such contract does
not provide for such distribution of water then
such water shall be supplied to the water users
in the order of, and according to the date of
priority of use upon the land, or at the place
upon which such water is to be used, and sub-
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jeet to rotation as in this decree generally , pm.
vided ; provided, that no contract shall be made
to deliver water to lands or places not thereto-
fore supplied, to such an extent as to deprive
any land or place of water which has been pre.
viously supplied, and provided further, that no
contract shall bo made to dCliver water for irri-
gation or power unless the land or place where
said water is to be used entitled to such use
under a right granted by this decree, by a per-
mit of the State Lngineer, or by a water right
certificate.

FINDING NO. 26

In all cases in this decree wherein the right
to use water out ofmore than one stream for the
same kind is confirmed, the amount of water
herein determined for said right may be used
out of either or both of said streams, so long as
the amount of water taken does not exceed the
volume named in this decree, and each stream
may be used to supplement the other in fur-
nishing said amount of water.

FINDING NO. 27

That a right to store water is a separate and
distinct right from the right to use such water
for irrigation, and a water right for irrigation
does not give the water user entitled thereto the
right to store such water. In all cases in these
findings wherein a water user has both the right

to store water and also the right to use such
mater for irrigation, he sball have the right to
divert such water from the stream, according to

g'` the respective priority dates of such rights, and
said right to store water may be used to sup-
plement the diversion for irrigation ; that is,
when the water in said stream becomes so scarce
that his right to the diversion of water for such
irrigation right is cut off, then he shall have the
right to use the water so stored by him for the

Fil

purpose of supplementing the right of irriga-
tion, and of increasing the length of the irriga-
tion season upon the lands for which he has
such irrigation right.

FINDING NO. 28

That in all cases where water is stored by
any claimant, said water shall be taken at any
season of the year for said storage according to
the dates of relative priority, and in case the
owner of any reservoir desires to use the bed
of any of the streams for the purpose of carry-
ing such stored water from the reservoir to the
consumer thereof, said owner of such reservoir
shall install such headgates and measuring de-
vices as the Superintendent of the Division, or
the water master of the district in which the
water is situated and used shall order. Said
stored water may be used at any time during
the year that the owner thereof may desire.
Whenever said owner of such reservoir desires



78

to use such stored water, he shall notify the
water master of the district in which the stored
water is to be used, giving the date when it is
proposed to discharge water from such reser-
voir, its volume and the names of all persons
and ditches entitled to its use . Said water
master shall then determine the percentage of
loss by seepage, evaporation or other causes,
between the place of discharge from the reser-
voir into the stream, and the place of diversion
from the stream, and shall close or so adjust
the headgates of all ditches from the stream as
will enable those having such right to secure
the volume discharged from the reservoir less
the determined loss. That in all cases where
reservoirs are built so as to include within their
boundaries the bed of any stream, the waters
of which are herein adjudicated and determined,
the owner, manager or lessee of such reservoir
shall install in the stream above and below said
reservoir, such measuring devices as the Super-
intendent of the Division or the water master
of the district in which said reservoir is situ-
ated may order ; the plans for the construction
of said measuring devices shall be approved by
the State Engineer, The said water master shall
measure all water of such stream running into
said reservoir and shall discharge from said
reservoir sufficient water (not exceeding the
volume of water running into said reservoir)
to supply such prior rights as may be entitled
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to use said water, such discharge of water shall
only be necessary during the time or season in
which such prior rights are entitled to use the
same. The water master shall keep a true and
just account of the time spent by him in the
discharge of his duties as defined in this find-
ing, and shall file the same with the County
Court of Umatilla County, sitting for the trans-
action of county business. Said County Court
shall present a bill of one-half the expenses so
incurred to the reservoir, owner, manager, or
lessee, and if such owner, manager or lessee shall
neglect for thirty days after the presentation of
such bill of costs to pay the same, the said costs
shall be made a charge upon said reservoir, and
shall be collected as delinquent taxes until the
complete palunent of such bill of costs has been
made, and the rights of appropriation herein
confirmed confer no rights to the diversion and
use of waters which have been lawfully im-
pounded in reservoirs and other storage works
which have been, or may be lie reafter'construct-
ed in accordance with law, when the same are
discharged into the natural channel of . said
stream, or any tributary thereof, in a lawful
manner by those having a lawful right to do so,
but the said rights of ;appropriation herein con-
firmed are limited and confined to the waters
flowing naturally in the natural channel of said
stream and its tributaries .
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FINDING NO. 29

That the rights of appropriation hereby con-
firmed are appurtenant to the lands herein de-
scribed for iriigation purposes, and the rights of
use of the waters of mid stream and its tribu-
taries by virtue of such rights of appropriation,
are limited and confined to the irrigation of the
lands herein described to the extent of said lands
as herein set forth, and the priorities herein con-
firmed confer no right or use of the waters of
said stream, and its tributaries, on the lands
other than those specified tracts to which such
rights of appropriation are herein set forth as
appurtenant, and each and every person shall be
and hereby is prohibited, reatra .ioned and en-
joined frons divetting and using water from
said stream on such other lands without la*M.
permit from the State .Engineer.

FMDING MO. 30

That the order of the rights of the respective
appropriat6re of the waters of said ATeani *A4
its tributaries, and in which order they are en-
titled to divert and use the said water shall b~
and is according to the date of the relative p#-
ority of the right tis herein set fort's and A#Wr-
niinA and the first in order of tune acoar"
to the date of relative priority shall be and is *e
first in order of right, and so on, down to the

date of the latest priority, and those having
prior rights are entitled to divert and use the
waters of said stream and its tributaries, when
necessary for the beneficial use in connection
with the irrigation of their respective lands, or
other useful and beneficial purposes for which
they are decreed a right of use, at all times and
against those having subsequent rights, without
let or hindrance, and whenever the water is not
required by the appropriator having a prior
right to its use for the purpose for which said
water was appropriated, be must and shall per-
mit it to flow down in the natural channel of the
stream as it was wort to flow in its natural
course, without hindrance or diversion thereof,
and those having subsequent rights are entitled
to the use of such water and to divert the same
to the extent of their rights or appropriations,
according to the order of their priority rights;
and at all times the vmraters diverted shall be
beneficially, economically and reasonably used
without waste by those having a right to do so
by reason of their priority of their rights, and
no rights of appropriation are hereby confirmed
to divert a greater quantity of water into the
head of the ditch or ditches of the appropriator
having a valid right to divert the water than
such appropriator can beneficially use for the
purposes to which the water is to be, put, and
in no event shall the water diverted exceed the
quantity herein as the quantity to which such
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appropriator is entitled, as the saine is necessary
for the proper and beneficial irrigation of his
lands and has been actually put to a beneficial
use .

1+BINDING NO. 31

The *United States of America, by its attor-
ney in open session, waived any priorities based
upon failure or adverse use, as made under the
state laws by the government or its predecessors
in interest, that the United States may have as
to all of the contestees upoii Birch Creek and
McKay Creels, and that part of the Umatilla
River and its tributaries lying east of and above
the City of Pendleton, who have acquired rights
that have been initiated prior to February 24,
1909. This waiver shall be construed in connec-
tion with the tabulation of water rights herein
set forth so as to give it full effect and force,
but said waiver shall not be enforced at any
time so as to infringe upon any of the water
rights to which said waiver does not appertain
(Vol. 31, p. 552).

FINDING NO. 32

That the amount of water to be used for the
irrigation of the lands in the tabulation herein
described is limited to a continuous flow of not
to exceed one-fortieth (1-40) of a second-foot
for each acre of land during the months of

83,

April and May, and not to exceed 1-80 of a
second-foot for each acre of land during any
other month of the year . That to get a suffi-
cient head of water, the water master of the
district in which such water is situated shall ar-
range such a system or systems of rotation as
may be best .applicable to either : First, by giv-
ing a greater amount of water for an appropri-
ator for a proportionately less time, provided
that the giving of such greater amount does not
infringe upon any of the rights confirmed by
this decree, and provided further, that the
amount of water taken by ail appropriator does
not exceed the number of acre feet as found
in these findings to be necessary for the irriga-
tion of the land during the irrigation season ;
second, or in the absence of an agreement be-
tween such appropriators arranging for such
rotation, and the manner in which such water
shall be used in such rotation, the water master
of the district in which such stream and its trib-
utaries is situated shall arrange such appropria-
tors in groups or systems of rotation, first giv-
ing to the appropriator in such group a quantity
of water equal to the combined appropriations,
as the appropriators in. said group or system
for a length of time bearing the same ratio to
the whole time required to make the complete
rotation through the whole group of appropria-
tors, bears to the combined appropriation of
said group, and shall next serve another appro-
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Aria#or with a like quantity of water for his
proportionate time, and so on, until all the ap-
propriators in said group or system are served,
then the distribution of water shall be repeated
in the same manner throughout the irrigation
season.

The determination as to who shall be first
served in said group or system of appropriators
shall be left to the judgment of the water master.

Third, or where two or more appropriators
agree as between themselves as to the manner
of said rotation in the use of water, said water
master shall distribute the water in accordance
with such agreement, provided always, that such
arrangements into groups or systems of-rotation
shall not interfere with the prior rights of any
appropriator, not a member of such group or
system, and provided further, that such agree-
ment shall be in writing, and filed by said ap-
propriators with the water master.

That in all instances where water is stored,
the water is run into the reservoirs during the
high water time of the season, and stored until
needed for use during the dry part of the sum-
mer season ; that where storage is available, irri-
gators ordinarily use water during the growing
season for their crops, provided their storage
i.s sufficient to supply them with water for this
growing season . The irrigation season ordin-
arily is between the first day of March and the

;first day of November of each year . In all cases
where storage is not used and the water right of
the irrigator is of a sufficient early date, and .
#,:fie flow of water in the stream sufficient to
supply such irrigator with water during the
growing season, the irrigation season for such
irrigatoxs is from the 16th day of September
of each year; in all other cases the irrigation
season for each irrigator is any time of the year
that there is or may be a supply of water suffi-
cient for such irrigator to carry on his irriga-
tion, provided that during the months of Novem-
ber, December, January and February all stor-
age rights shall have priority over all irrigation
rights and upon all the tributaries of the Uma-
tilla River there shall be no limit as to the irri-
gation season and the irrigator shall have the
right to use the water at any time of the year
it can be secured.

That along the tributaries of the Upper
River the irrigation of land is generally carried
on upon bottom lands adjoining the strea w and
very little irrigation is carried on upon the hills
and uplands. That the lands along and ad)oin-
ing such tributaries are gravelly and require
more water per acre to iarrigate than the uplands

would require . That the irrigation along the
main stream of the Upper River is generally
confined to the bottom lands adjoining the
stream and not to the uplands . That the bot-
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tom lands of the Upper River west and below
the City of Pendleton require more water for
irrigation than does the bottom land along the
main stream east of and above said City of
Pendleton on account of the difference in rain-
fall . That the bottom lands of the Upper River
west of and below the City of Pendleton require
about the same amount of water for irrigation
as do the tributaries of said Upper River . That
four and one-half (41/2) acre feet of water per
acre per year is sufficient water for the irriga-
tion of the bottom lands along the tirbutaries of
said Umatilla River and also along the bottom
lands of said Upper River west of and below
the City of Pendleton . That three acre feet of
water per acre per year is sufficient water for
the irrigation of the bottom lands of said Upper
River east of and above the City of Pendleton,
and for the irrigation of the uplands of said
Upper River. That the lands of the Lower
River shall be divided into the following classes:
First, the lands along the tributaries ; second,
the bottom or meadow lands of the Umatilla
River ; third, the raw sagebrush lands of the
upland, and, fourth, such uplands as have been
reduced to cultivation and irrigation and sub-
dued from its wild state.

That along the tributaries of the Lower
River the same duty of water shall prevail as
along the tributaries of the Upper River . That

the meadow and bottom land of said Lower
River is easily watered, and in a great many
cases needs drainage, but that such need of
drainage does not obviate the necessity of irriga-

tion. That the rainfall of the Lower River is
such that all the land needs irrigation to a large

extent. That three acre feet of water per acre
a year is a sufficient amount of water for -the

irrigation of such meadow and bottom lands of
said Lower River . That along said Lower River
there are a number of large irrigation projects
partially developed. That it is the experience of
the irrigators upon said projects that, in order to
reduce the raw lands upon said projects to a
state of cultivation and irrigation, it is necessary
to use a larger amount of water upon said lands
during the process of such reduction.

That after irrigation of a tract of land for a
number of years, the amount of water necessary
for the irrigation of such land materially de-
creases. That during the reduction of said lands
f rom a raw state into a shite of cultivation, six
acre feet of water per acre, per year, is a suffi-
cient amount of water for the irrigation thereof.
That after said land has been reduced to a state
of cultivation and irrigation, three acre feet of
water per acre per year is a sufficient amount
of water for the irrigation thereof.

That the specification of a definite amount
of water per acre in the foreigoing finding for



83 M

	

45
certain classes of land shall not be taken m
granting that specific amount of water to any
water user, but shall only be taken as a rule and,
guide for the water master in the distribution
of a maximum amount of water due any water
user ; and it shall be in the discretion of such
water master to cut down the amount of water
given for any particular acreage of land wid
turn the water to other land at any time that
such land becomes fully irrigated upon a less
amount of water ; and the water master shall
have the right, at his discretion, to cut off the
supply of water to any territory at any time in
the distribution of water when the date of prior-
ity of such land is such that as the water be-
comes short and scarce there would not be suf-
ficient water to deliver any ,to such Iand.

FINDING NO. 34

The following appropriators have, in their
statements and proofs of claim, applied to the
State Water Board to prescribe the time within
which the full amount of water appropriated
shall be applied to a beneficial use, and it
appears to the said State Water Board that the
appropriations of said appropriators, and each
of them, were made prior to February 24, 1909,
and that actual construction wort: bad been com-
menced in good faith prior to said date.

The State Engineer is hereby directed to

issue a certificate to each of : said appropriators

showing the time fixed by this finding within

'wX4 the water appropriated by such appropri-
Mora shall -be -applied to a -beneficial use. The

rijsut of such appropriation shall be limited to

aitch an amount or volume of water as shall have

been put to a beneficial use by the expiration of
the time fixed in this finding.

That the name and address of each appro-
priator of water from said Umatilla River and
its tributaries, who has not ' completed such ap-

propriation, and whe has so applied to -the State
Water Board to prescribe the time within which
the full amount of water shall be applied to a
beneficial use, are hereinafter in this finding ar-
ranged iu alphabetical form, together with the
date of relative priority of each of such appro-
priators, the limiting date for the complete ap-
plication of the full amount of water appropri-
ated to .a beneficial use, the use .or uses for which
such water was appropriated and is to be ap-
plied, the number of acres now irrigated and
the number of acres to -be irrigated in case such
appropriation is for irrigation, the name of the
ditch or ditches through which such appropria-
tion is to be applied to a beneficial use, and to
which such use is limited, arranged in alphabet-
ical order and set opposite the name and post-
-office -address of each such appropriator are as

follows, to-wit :
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Date of Amount Time for Use-Acre
Rol .

	

cu . ft. complete and Irr.
priority.

	

per sec .

	

app .

	

season.

Dillon Irri.Company

Finding No. 9	 Nov . 1897 4 .76 Vested 380 acres

Contest 12,

	

92. 1907 5 .00 Vested 399 acres

. . . . . . . . . . . . . . . . . 1907 . . . . Jan . 1,
1918 1213 .9 acres

Reeves, W. T	 1907 I Al Vented 113 acres

Denaler, F . H	 .19 Vested 15

	

"

Myrick, B . F	 ° .13 Vested 10

	

"

Rector, B. F	 " .18 Vested 14

	

"

Dixon, B . F	 .27 Vested 22

	

"

Umatilla Ranch Co . " 4,03 Vested 322

	

"

Dillon Ditch-All in townships 3 and 4, R . 28, and 3 and 4, R . 211,
E. W. M .

Furnish Ditch Co . . . lMar. 8, 1905 40 .91

	

Vested 3272.81 Irr.

Finding No . 9	 Feb . 23, 1909

	

: . .

	

I Storage of
f 56W ac . ft,

Contest No. 95	 Mar. 9, I905	 Jan . 1, 9870 .05 Irr.
1920

Furnish Ditch-All in towneWpe9 ; R. 28; 4, R . 28 ; 4, R . 29 ; 3, R . 29.

'United States of Am-
erica	

Mar . 28, 1909

1 sec . ft.

50 ;4

I

1350 head
for both
Irr . and
Storage

Vented 80 acres Irr.

Vested 4031 Max-
well do Cold

Spring
Reservoir

Vested Storage of

50,000 ac . ft.

Jan . 1,
1920

11011 U . S.
R . S. Feed

Canal

U.S. R.S . Application under this
Maxwell date not complete. See

App. No. 13, and 237 to
the St . Engineer for

I
Sept. 6, 1905

	

! .

	

I Jan . 1, 1
1920

	

947 .5

All in townships 5, R, 29 ; 4, R . 28 ; 4, R. 29 ; and 5, R . 28.

Western Land do Irr.
Co	 Mar . 14,1903 38 .33

	

Vented

	

3086 Irr.

Finding No ; 9	 Mar . 14,1903	 Jan . 1, 15,127.09 Irr
1920

Contents 8, 12, 34 to
48, inc., 93	

Hinkle Ditch-Ali in townships 3, R. 28 ; 3, R . 27 ; 6, R. 28 ; 4, R.
28 ; 4, R. 27 ; 3, R . 29.



FINDING NO. 35

Each of the appropriators in the foregoing
Finding Na 34 herein shall complete their ap-
propriation, including the construction work and
application of the water to a beneficial use, on
or before the date set in such tabulation as being
the limiting date for the complete application
of such water to a beneficial use ; or within such
time as the State Water Board, for a good cause
shown, may extend, as provided by law . Upon
the expiration of said time for the complete
application of the water to a beneficial use as
in this finding provided, or any extension there-
of, the State Water Board shall cause due proof
to be taken of such application of the waters to
a beneficial use and grant such water right cer-
tificate as said State Board may ascertain that
such appropriator is entitled to receive by vir-
tue of such proof.

And the State Water Board, being fully ad-
vised in the premises, it is hereby considered
and ordered that the relative rights to -the use
of the waters of the Umatilla River and its trib-
utaries, a tributary of the Columbia River, be
and the same are hereby adjusted, determined
and settled in accordance tivith and as set out in
the foregoing findings.

It is further considered and ordered that
each and every appropriator owning permits

for the appropriation of water frons said Unma-
tilla River and its tributaries shall have such
water right thereunder, as is provided by law,
and the rights of such appropriators shall be
entered in the manner provided by law for the
issuing of water right certificates in such
cases .

X.

That on the 15th day of May, 1915, appellant
filed the following exceptions to said findings
and order of determination of the State Water
Board:

(1) Claimant excepts to so much of Finding
No. 9 relative to Contest No . 12, Dillon Irriga-
tion Company, contestant, vs . Western Land &
Irrigation Company, contestee, as finds that no
water was diverted through claimant's ditch un-
der the J. M. Jones appropriation in said finding
referred to in 1893, and that said ditch fell into
disuse and no further use was made of it until
the rights were purchased by the Hinkle Ditch
Company, upon the ground and for the reason
that said finding is not supported by the evi-
dence, and is contrary to the evidence, and to so
much of the finding in said contest as gives
claimant a priority date of March 14, 1903, and
of no other date.

Claimant further excepts to the failure of the
Board to find that claimant was entitled to a
water right upon the appropriations made in
1891 and referred to in said Finding No . 9, Con-
test 12, and shown by claimant's exhibits 25A,
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25B and 25C, and to the failure of the Board to
find the date of priority of such rights and the
amount and extent thereof.

Claimant excepts to so much of Finding No.
9, in Contest No . 42, Western Land & Irrigation
Company, contestant, vs. Brownell Ditch Com-
pany, contestee, as holds that claimant's date of
priority shall be as shown and established in the
tabulation of priorities herein, to-wit, March 14,
1903 ; and also excepts to the failure of the
'that claimant was entitled to a priority under its
appropriations made in 1891, and the failure of
Board to make a finding in said Contest No . 42,
the Board to find the amount or extent thereof.

Claimant excepts to so inuch of Finding No.
9, in Contest No. 93, United States of America,
contestant, vs. Western Land & Irrigation Com-
pany, contestee, as finds in effect that its ditch
fell into disuse after 7892, and no further use
was made of it until the rights were purchased
by the Hinkle Ditch Company, a predecessor in
interest of the Western Laird & Irrigation Com-
pany, about the year 1903, and to so much of the
findings in said contest No . 93 as finds in effect
that the old appropriation of Jones et als had
evidently been abandoned, because same are con-
trary to the evidence.

Claimant also excepts to so much of said
findings in Contest No . 93 as finds that all the
date of priority to which claimant is entitled is
that of March 14, 1903, and to the failure of the
Board to find in said Contest No . 93 that claim-
ant was entitled to a further priority as of 1891
upon the appropriations made by J . M. Jones et

itis, as shown in claimant 's proofs, and to the
failure of the Board to find the extent or
amount of such priority.

(2) Claimant excepts to so much of Finding

No. 25 as finds in effect that in case contracts
of companies or corporations having the right
to deliver water, do not provide for distribution
of water as in said finding set forth, then such
water shall be supplied to the water user in the
order of and according to the date of priority of
use upon the land or at the place upon which
said water is to be used, and to so much of said
finding as finds in effect that contracts not
made in accordance with the terms and condi-
tions therein prescribed shall be void, upon the
ground and for the reason that the matters and
things in said findings set forth are not within
the issues in this proceeding, and are not sup-
ported by the evidence.

. (3) Claimant excepts as to so mach of Find-
ing No . 30 as finds in effect that in no event
shall the quantity of water diverted exceed the
quantity of water in said decree specified as the
.quantity to which an appropriator is entitled as
,the same is necessary for the proper and bene-
ficial irrigation of his lands, and has actually
been put to beneficial use, upon the ground and
for the reason that said finding is in effect that
the total amo int an appropriator may divert at
his headgate is the amount determined by the
Board to be sufficient for the irrigation of his
lands without any loss for seepage and evapora-
tion, and interferes with the vested right of an
appropriator to divert from the stream at his
headgates through his ditch or canal to the land

_r
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to be irrigated and furnish a sufficient quantity
of water to properly irrigate such lands, and
claimant further excepts to the failure of the
Board in said Finding No. 30 to make an allow-
ance for seepage and evaporation between the
point of diversion and the point of delivery to
the land, and to its failure to award appropria-
tors an amount sufficient to cover or offset such
lose

(4) Claimant excepts to so much of Finding
No. 32 as limits the amount of water to be used
for irrigation to not exceed an eightieth of a
second foot for each month of the year, except
the months of April and May insofar as ouch
limitation denies to an appropriator the right to
use not to exceed one-fortieth of a second foot on
each acre of land during the months of March
and June, upon the ground and for the reason
that said finding is contrary to the evidence,
unsupported by the evidence and Imits the right
to use water no matter how great the need may
be, or how much water may be available, to one-
eightieth of a second foot in all months of the
year except April and May, and interferes with
the vested rights of claimant.

Claimant also excepts to so much of Finding
No. 32 as allows storage rights to have priority:
over other irrigation rights during the months
of November, December, January and February
of each year, on the ground and for the reason
that the allowance of such priority is an inter-
ference with the vested rights of claimants hav-
ing a priority over such storage rights.

Claimant also excepts to so much of said
Finding No. 32 ,as finds that three acre feet of

water per acre is a sufficient amount of water
for the irrigation of all meadow and bottom
lands on the Lower River and that 4 72 acre feet

,. .of water per acre is a sufficient amount of water
for the irrigation of lands during the period of
reduction or reclamation thereof, and that after
such land has been reclaimed or reduced to a
state of cultivation three acre feet per year is a
sufficient amount of water , for the irrigation
thereof, upon the ground. and for the reason that
said finding as to the quantity of water neces-
sary to be used in the irrigation of all bottom
lands on the Lower River does not take into
account the fact that large areas of such lands
are gravelly and require more than three acre
feet of water per year for the irrigation thereof,
and is contrary to the evidence and unsupported
by the evidence, and does not allow claimants a
sufficient quantity of water for the proper irri-
gation of their lands during the process , of recla-
mation, and does not allow to this claimant a
sufficient quantity of water to successfully irri-
gate its reclaimed lands as shown by the testi-
mony and evidence herein.

Claimant also excepts to the failure of the
Board to find upon the issue of loss by seepage
and evaporation in its ditches and canals be-
tween the point of diversion and point of deliv-
ery to the land as set forth and claimed in its
proof of claim, and the testimony herein, and to
the failure of the Board to allow claimant an
amount of water at its point of diversion suffi-
dent-to offset or cover such loss by seepage and
evaporation, and excepts to the determination of
the Board insofar as the same determines or
limits the water to- which claimant is entitled at
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this point of diversion to 4x/2 acre feet for lands
in process of reclamation, and to 3 acre feet for
lands which have been reclaimed, for the reason
that the same does not allow for loss by seepage
and evaporation as shown by the proofs herein,
and does not allow claimant a sufficient amount
of water to properly reclaim and irrigate its
lands and deprives claimant of water to which
it has a vested right.

(5) Claimant excepts to the finding and tab-
ulation herein with reference to the lands upon
which it is entitled to a vested water right for
the reason that said finding is contrary to the
evidence in that it gives claimant a vested right
for a lesser area than it is entitled to, the de-
scription of the lands to which claimant is en-
titled to a vested water right is erroneous and
includes some legal subdivisions for which claim-
ant is not entitled to a vested right at this time,
and omits many subdivisions for which claimant
is now entitled to a vested right, and in some
cases gives claimant in the subdivisions as
specified, a greater area and in some cases a
lesser area than it is entitled to under the
proofs herein.

(6) Claimant excepts to so much of the order
of determination herein settling and determining
'the rights of the claimant to the waters of the
Umatilla River and its tributaries in accordance
with and as set out in the findings of fact here-
in, insofar as said findings of fact are excepted
to by this claimant, and insofar as said order of
determination fails 'to award this claimant any
priority under its appropriations made in 1891,
or to determine the extent thereof, and insofar
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as said order of determination limits the amount
of claimant's right to 41/2 acre feet of water
while its lands are being reclaimed, and to 3 acre
feet of water after they are reclaimed, and inso-
far as it limits claimant's rights to deliver water
to one-eightieth of a second foot per acre during
the months of March and June of each year
when water is available, and insofar as it fails to
allow claimant an amount of water at the point
of diversion sufficient to offset the loss by seep-
age and evaporation in its canals between the
point of diversion and point of delivery to the
land, and insofar as it does not specifically pro-
vide that the water awarded to the claimant
shall be measured and determined by the amount
delivered at the lands to be irrigated.

XI.

That on the 15th day. of May, 1915, the re-
spondent, United States of America, filed the
following general exceptions to said Findings
and Order of Determination of the State Water
Board:

Exception One-Finding No., 32 is against
the law and the evidence for that the evidence
in fact and in law shows that in cases where
storage is not used and the water right of the
irrigator is of sufficiently early date and the
flow of the eater. in the stream sufficient to
supply such irrigator with water during the
growing season, the limits of the irrigation sys-
tem for such irrigator is from the first day of
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"Marvell Canal" and under the appropri-
ation of the Maxwell Land and Irrigation
Company, including the portion thereof

N' that has become vested for the 10 435 acres
described in the answer to question No . 16
of the Statement and Proof of the United
States filed herein, and shown upon "Ex-
hibit A " in yellow 'borders and in cross

;• hatching on sheets 2, 3, 4 and 5 of Exhibit
` 4C" attached to said Statement and Proof
and made a part thereof;

A water right as of the priority date
of September 6, 1905, to-wit : 350 cubic feet
per second through the Feed Canal for stor-
age in Cold Springs reservoir, and for ir-
rigation direct and from storage of the
25,000 acres of land-ineludinng • the 10,435
acres aforesaid--described in answer to
question No. 16 of the Statement and Proof
of the United States filed herein, and
shown upon Exhibit" A"in red borders and
also upon sheets 2, 3, 4 and 5 of Exhibit
"C" attached to and made a part of said
Statement and Proof;

reference being had to Findings No. 34 and No,
35, pages 83, 94, 95, 96, 97, 98 and 102, wherein
there is found in the United States water
rights as follows:

A vested water right with priority date
of February 25, 1904, for 4,031 acres there-
in described, name of ditch not being given;

A vested water right for 350 cubic feet
per second with priority date of Septembe r
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6, 1905 (head for both irrigation and stor-
age).

A water right with priority date of Feb-
ruary 25, 1904, conditioned upon beneficial
use prior to January 1, 1920, or within such
extensions of time as the State Water
Board may determine for good cause
shown, for 11,011 acres therein described,
``U. S. R. S. Feed Canal" being given un-
der name of ditch.

A water right with priority date of
September 6, 1905, conditioned upon the
beneficial use prior to January 1, 1920, or
within such extension of time as the State
Water Board may determine for good cause
shown, for 9,9471/9_ acres of land therein
described, "U. S. R. S. Feed Canal" being
given under name of ditch.

Exception Four-Findings Nos. 34 and 35
are against the law and the evidence for that
the evidence in fact and in laky shows that by
the appropriation and reservation made on Sep-
tember 6, 1905 7 in pursuance of section 2, chap-
ter 228 of the General Laws of Oregon for 1905,
(Lord's Oregon Laws, See. 6588), the United
States acquired and is now the owner of an
appropriated and reserved right as of said date
of priority of September 6, 1905, now vested,
to the extent of 350 cubic feet per second, for
storage, and for the irrigation district and for
storage of the 25,000 acres described in the
Statement and Proof filed by the United

States and shown upon exhibits "A" and
'IC," attached thereto, which in no manner
is or can be made subject to a time limit of
any character in the matter of application to
beneficial use ; reference being had to Findings
No. 34 and No. 35, pages 83, 94, and 95, 96, 97,
98 and 102 wherein it is found,-including an
erroneous statement that application had been
made in that regard that the ~eater under a
portion of the said water right of the priority
date of September 6, 1905, shall be applied to
a beneficial use prior to January 1, 1920, or
within such extension of , time as the State
Water Board may determine for good cause
shown.

And on said 15th clay of May, 1915, the re-
spondent, United States of America, filed the
following exceptions in (contests No . 38 and

No. 93:

Exception One-Finding No. 9 is against
the law and the evidence for that the evidence
in fact and in law shows that the claim and
water rights of the United States include also
the appropriation and reservation initiated on
September 6, 1905, in pursuance of Section 2
of Chapter 228 of the General Laws of Oregon
for 1905 (Lord's Oregon Laws, Sec . 6588) ; ref-
erence being had to Finding No . 9, page 17,
Contest No. 38 (designated as governed by the
findings for Contest No. 11, page 13, Finding
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No. 9) wherein it is found that the claim of the
United States is divided into two parts, the
first part being represented by engineer's per-
mits under applications numbered 13 and 237,
and the second part being based upon what are
called the Minnehaha and Maxwell rights, initi-
ated respectively November 14, 1894, and Feb-
ruary 25, 1904.

Exception Two-Finding No. 9 is against
the law and the evidence for that the evidence
in fact and in law shows that the United States
has acquired and now has under the so-called
Minnehaha appropriation a water right for 2000
acres of the priority date of November 14,
1894 ; reference being had to Finding No . 9,
page 17, Contest No . 38 (designated as gov-
erned by the findings for Contest No . 11, page
13, Finding No. 9) wherein it is found that the
United States under the appropriation of the
Minnehaha Irrigation Company has a water
right of the priority date of November 14, 1894,
for only 80 acres.

Exception Three-Findings No . 9 and No.
34 are against the law and the evidence for
that the evidence in fact and in law shows that
a vested water right, as of the priority date
of March 14, 1903, has not been acquired by the
Western Land & Irrigation Company for more
than 1112 acres of the 3086 acres named in
said finding, and that such water right as may

exist for the balance of said area of 3086 acres
is of a priority date long subsequent to Sep-
tember 6, 1905 ; reference being had to Finding
Ido. 9, pages 24 and 25, Contest No. 93, and to
Finding No. 34, pages 83, 98, ; 99 and 100, where-
in it is found that the Western Land & Irriga-
tion Company, as of the priority date of March
14, 1903, has a vested water right for 3086
acres.

Exception Four-Findings No. 9, No. 34 and
No. 35 are against the law and the evidence for
that the evidence in fact and in law shows that
the Western Land & Irrigation Company, in-
cluding such vested right as it may now have,
neither has nor can acquire by application to
beneficial use prior to January 1, 1920, or with-
in any extension of time or otherwise, a eater
right as of the priority date of March 14, , 1903 7
or as of any date except it be long subsequent
to September 6, 1905, for more than '3330 acres
of land ; and said Findings No . 9, No . 34 and
No. 35 are against the law and the evidence for
that the evidence in law and in fact shows that
said company neither has nor can acquire by
application to beneficial use , within any stated
time or extensions thereof or otherwise a water
right, except it be of a priority date long sub-
sequent to March 28, 1909, for more than 8566
acres in addition to the 3330 acres aforesaid;
reference being had to Finding No. 9, pages 24
and 25, Contest No . 93, and to Findings No. 34
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.and No. 35, pages 83, 98, 99, 100, .101 and 102,
wherein it is found that the Western Land &
Irrigation Company, as of the priority date of
March 14, 1903, has a vested water right for
3086 acres and a so-called inchoate or potential
water right, conditioned upon application to
beneficial use prior to January 1, .1920, or
within such extension of time as the Water
Board may determine for good cause shown,
for 14,127.09 acres.

And on the 15th day of May, 1915, the re-
spondent, Dillon Irrigation Company, filed the
following exceptions to said findings and order
of determination of the State Water Board:

This exceptor excepts to that portion of
paragraph 33 of the findings containing the
schedule of determination as the same appears
on pages 86 and 87 thereof in the following
particulars:

(1) Excepts generally to all the acreage
findings appearing in said paragraph upon said
pages and relating to this exceptor for the.
reason that the same is incorrect, and is not
sustained by the statement and proof of claim
filed by this company, nor by the evidence in
the case, and requests that a finding be made
in accordance with the facts set forth in the
statement and proof of claim by this company
herein filed, which statement and proof of claim
is hereby expressly referred to and made a part
hereof for the purpose of these exceptions .

(2) Excepts specially to the findings and
determination appearing in said paragraph and
upon said pages as relates, to the Dillon Irriga-
tion Company in the matter of acreage where
the water right has vested and in the matter
of acreage where the time limit for completion
is made to expire January 1, 1918, and in the
matter of acreage both vested and unreclaimed
for the reason that the same is inaccurate and
incorrect and not sustained by the evidence or
by the statement and proof of claim herein
filed, and this company prays the court for a
modification s p y that the acreage irrigated shall
be in accord with the statement and proof of
claim above referred to and sustained by the
evidence in the case, and the acreage which it
is proposed to irrigate shall be in accord with
the evidence and proof of claim, and that the
total acreage may be in accord with the said
statement and proof of claim by this company
filed, above referred to and made a part hereof.

(3) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
said pages so far as the same relates to W . T.
Reeves, whose land is served by this company,
for the reason that the same is incorrect and
inaccurate in the number of acres, and not in
accordance with the statement and proof of
claim, which is made a part hereof as aforesaid,
and not in accordance with the evidence in the
case, and this exceptor requests that in the case
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of said W. T. Reeves the finding be amended so
that the acreage allowed to him shall be in
accord with the statement and proof of claim
aforesaid, and in accord with the evidence in
the case.

(4) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
said pages so far as the same relates to F . H.
Denzler, whose land is served by this company,
for the reason that the same is incorrect and
inaccurate in the number of acres, and not in
accordance with the statement and proof of
claim, which is made a part hereof as afore
said, and not in accordance with the eivdence
in the case, and this exceptor requests that in
the case of said F . H. Denzler the finding be
amended so that the acreage allowed to him
shall be in accord with the statement and proof
of claim aforesaid, and in accord with the evi-
dence in the case.

(5) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
said pages so far as the same relates to B . F.
Myrick, whose land is served by this company,
for the reason the same is incorrect and inac-
curate in the number of acres, and not in ac-
cordance with the statement and proof of claim,
which is made a part hereof as aforesaid, and'
not in accordance with the evidence in the case,
and this exceptor requests that in the case of

said B. F. Myrick the finding be amended so
that the acreage allowed to him shall be, in
accord with the statement and proof of claim
aforesaid, and in accord with the evidence in
the case.

(6) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
said pages so far as the same relates to B . F.
Rector, whose land is served by this company,
for the reason that the same is incorrect and
inaccurate in the number of acres, and not in
accordance with the statement and proof of
claim, which is made a part hereof as aforesaid,
and not in accordance with the evidence in
the case, and this requestor requests that in the
case of said B. F. Rector the finding be amend-
ed so that the acreage allowed to him shall be
in accord with the statement and proof of claim
aforesaid, and in accord with the evidence in
the case.

(7) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
said pages so far as the same relates to B . F.
Dixon, whose land is served by this company,
for the reason the same is incorrect and inac-
curate in the number of acres, and not in ac-
cordance with the statement and proof of claim,
which is made a part hereof as aforesaid, and

- not in accordance with the evidence in the case,
and this exceptor requests that in the case of
said B . F. Dixon the finding be amended so that
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the acreage allowed to him shall be in accord
with the statement and proof of claim afore-
said, and in accord with the evidence in the
case.

(8) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
said pages so far as the same relates to the
Umatilla Ranch Company, whose land is served
by this company, for the reason that the same
is incorrect and inaccurate in the number of
acres, and not in accordance with the state-
ment and proof of claim, which is made a part
hereof as aforesaid, and not in accordance with
the evidence in the ease, and this exceptor re-
quests that in the case of said Umatilla Ranch
Company the finding be amended so that the
acreage allowed to said company shall be in ac-
cord with the statement and proof of claim
aforesaid, and in accord with the evidence in
the case.

(9) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
said pages so far as the same relates to Frank
Saling, whose land is served by this company,
for the reason that the same is incorrect and
inaccurate in the number of acres, and not in
accordance with the statement and proof of
claim, which is made a part hereof as aforesaid,
and-not in accordance with the evidence in the
case, and this exceptor requests that in the case
of said Frank Saling the finding be amended

so that the acreage allowed to him shall be in
accord with the statement and proof of claim,
as aforesaid, and in accord with the evidence in
the case .

(10) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
said pages so far as the same relates to Horace
Walker, whose land is served by this company,
for the reason that the same is incorrect and
inaccurate in the number of acres, and not in
accordance with the statement and proof of
claim, wihch is made a part hereof as aforesaid,
and not in accordance with the evidence in the
case, and this exceptor requests that in the case
of said Horace Walker the finding be amended
so that the acreage allowed to him shall be in
accord with the statement and proof of - claim
aforesaid, and in accord with the evidence in
the case .

(11) Excepts to the finding and determina-
tion by the Board in said paragraph and upon
said pages so far as the same relates to W. J.
Haney, whose land is served by this company,
for the reason that the same is incorrect and
inaccurate in the number of acres and not in
accordance with the statement and proof of
claim, which is made a part hereof as aforesaid,

and not in accordance with the evidence in the
case, and this exceptor requests that in the case
of said Frank Saling (should be Haney) (J . S.
B.) the finding be amended so that the acreage
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allowed to him shall be in accord with the state,
ment and proof of claim aforesaid, and in ac-
cord with the evidence in the case.

(12) Further this exceptor excepts to the
failure of the Board in said paragraph and on
said pages and its findings relating to this cor-
poration, and the foregoing parties who are
served by it, to allow a time limit for comple-
tion of irrigation, for the reason that appar-
ently in all cases referred to except the Dillon
Irrigation Company, which is allowed until
January 1, 1918, for reduction of its lands to
cultivation, there is no finding and no allow-
ance of time whatever, and said oversight and
failure to make finding on the part works
serious injury to all of the parties above named.

XII.

That thereafter, on September 9, 1916, the
Circuit Court of Umatilla County, Oregon, en-
tered its findings and decree in the above en-
titled proceedings modifying the findings and
order of determination of the State Water
Board, as follows:

Contest No. 11. Courtney Irrigation Com-
pany, contestant, vs. United States of Amer-
ica, contestee. The claim of the United States
of America is divided into three parts ; that
part of the claim represented by Engineer's
permits under Application No. 13 and Applica-
tion No. 237, initiated March 28, 1909, not being

completed rights are -not in anywise deter-
mined by this decree of adjudication, but shall
be determined and approved in accordance with
Sections Nos . 6624, 6626, 6627, 6628, 6630, 6631,
6632 and 6633 of Lord's Oregon Laws.

That the second basis of claim of the United
States of America is based upon what is called
the Minnehaha and Maxwell rights . * * *
That about eighty acres is what the water was
put over under the Minnehaha rights, and a
water right for eighty acres of the priority
date of 1894 has been established under the
Minnehaha right. That on' the 25th day of
February, 1904, the Maxwell Land & Irriga-
tion Company posted a notice of appropriation,
and map filed therewith shows that the water
was appropriated for the acreage as stated
forthwith under the claim of the United States.
That due diligence has been shown in the bring-
ing of the lands thereunder into cultivation
and irrigation, and that the United States Gov-
ernment should have under date of February
25 1 1904, the lands as hereinafter tabulated;
that this tabulation shall include the claim of
the Maxwell Land & Irrigation Company and
claimants thereunder, which will make the
claim of the United States of America as tabu-
lated, include the claims of the United States
of America, Maxwell Land & Irrigation Com-
pany, J. F. McNaught, S . R. Oldaker and Chas.
E. Baker.

The third basis of claim of the United States
of America is based upon the appropriation of
September -6, 1905, wherein the water rights are
reserved to the United States under a statute of
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the Mate of Oregon appearing as Chapter 228,
Coen. Laws of Oregon for 1905. This right is
tabulated and described with the other rights
of the United States in Finding No. 34.

Contest No. 12. Dillon Irrigation Company,
contestant, vs . Western Land & Irrigation Com-
pany, contestee . The contestee bases its rights
upon three appropriations made in 1891, and
upon a second apppropriation made in 1903 (see
Exhibits 25A, 25B, 25C and 25D) . The appro-
priation made by J. M. Jones was afterward
transferred to the Columbia Valley Land & Irri-
gation Company (see Exhibit 25E) . That un-
der the appropriation of J . M. Jones water was
diverted, and in the year 1892 a couple of hun-
dred acres were irrigated (Vol. 32, Book C, p.
670) . In 1893 there was no water diverted
through the ditch (Vol . 32, p. 670A) . The
ditch then fell into disuse and no further use
was made of it until the rights were purchased
by the Hinkle Ditch Company, which was suc-
ceeded by the Western Land & Irrigation Com-
pany. The Hinkle Ditch Company made a new
appropriation on March 14, 1903 . The priority
date, therefore, of the Western Land & Irriga-
tion Company begins with the appropriation of
the Hinkle Ditch Company, and the same is
hereby established as March 14, 1903, for
4109.68 acres, and July, 1907, for 12,747 acres.

Contest No. 93. United States of America,
contestant, vs . Western Land & Irrigation Com-
pany, contestee . The rights of the contestee
are established the same as in Contest No . 12
hereinbefore set forth in this finding .

l l.5 r_ 0

.(The Court's findings in Contests Nos . 34,
36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47 and 48
are omitted because they are identical with the
findings and order of determination of the
state Water Board.)

(The Court's findings Numbers 20, 21; 22,
23, 24, 26, 27, 28, 29, 30 and 31 are omitted be-
cause they are identical with the findings and
order of determination of the State Water
Board.)

Finding No. 25-That in all cases where any
person, firm or corporation . has a right under
this decree to supply and deliver water to
others and charge for the same, or may here-
after acquire such right, it is the duty of such
person, firm or corporation to supply water to
any and all persons, firm or corporation, or
who can be reasonably supplied with water
from said works under reasonable and uniform
contracts and for reasonable and uniform
charges up to the limit of the capacity of said
works, so long as said person so taking such
water complies or is ready to and able to com-
ply with the terms of such contract . Such con-
tract may provide for any reasonable and uni-
form method of pro rata distribution of water,
and such person, firm or corporation may make
such reasonable and uniform rules and regula-
tions as may be necessary to facilitate such
distribution. In case such contract does not
provide for such distribution of water then such
water shall be supplies: to the water users in
the order of, and according to the date of pri-
ority of use upon the land, or at the place upon
which such water is to be used, and subject to
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rotation as in this decree generally provided;
provided, that no contract shall be made to de-
liver water to lands or places not theretofore
supplied, to such an extent as to deprive any
land or place of water which has been previous-
ly supplied, and provided further, that on cqn-
tract shall be made to deliver water for irriga-
tion or power unless the land or place where
said water is to be used be entitled to such use
under a right granted by this decree, or a per-
mit of the State Engineer, or by a water right
certificate.

All contracts for the use of water giving
any preference other than as herein stated, are
against the public policy and laws of the State
of Oregon, and void.

Finding No. 32--That to get a sufficient
head of water, the water master of the district
in which such water is situated shall arrange
such a system or systems of rotation as may
be best applicable to either; first, by giving a
greater amount of water for an appropriator
fora proportionately less time, provided that
the giving of such greater amount does not
infringe upon any of the rights confirmed by
this decree, and provided further, that the
amount of water taken by an appropriator does
not exceed the number of acre feet as found
in these findings to be necessary for the irriga-
tion of the land during the irrigation season;
second, or in the absence of an agreement be-
tween such appropriators arranging for such
rotation, and the manner in which such water
shall be used in such rotation, the water master
of the district in which such stream and its trib-

utaries is situated shall azTange such appropria -
tors in groups or systems of rotation, first
giving to the appropriator in such group a
quantity of water equal to the combined ap -propriations, as the appropriators in said group
or system for a length of time bearing the same
ratio to the whole tune required to make the
complete rotation through the whole group of
appropriators, bears to the combined appropria-
tion of said group, and shall next serve another
appropriator with a like quantity of water for
his proportionate time, and so on, until all the
appropriators in said group or system are
served, then the distribution of water shall be
repeated in the same manner throughout the
irrigation season.

The determination as to who shall be first
served in said group or system of appropriators
shall be left to the judgment of the water
master.

Third, or where two or more appropriators
agree as between themselves as to the manner
of said rotation in the use of water, said water
master shall distribute the water in accordance
,with such agreement, provided always, that

. Such arrangements into groups or systems of
rotation shall not interfere with the prior rights
of any appropriator, not a member of such
group or system, and provided further, that
such agreement shall be in writing, and filed by
said appropriators with the water master.

That in all instances where water is stored,
the water is run into the reservoirs during the
high water time of the season, and stored until
needed for use during the dry part of the sum-
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mer season ; that where storage is available,
irrigators ordinarily use water during the'
growing season for their crops, provided their
storage is sufficient to supply them with water
for this growing season. The irrigation season
ordinarily is between the first day of March
and the first day of November of each year.
In all cases where storage is not used and the
water right of the irrigator is of a sufficient
early date, and the flow of water in the stream
sufficient to supply such irrigator with water
during the growing season, the irrigation sea-
son for such irrigator is from the first day of
March to the first day of November of each
year ; in all other cases the irrigation season
for each irrigator is, any time of the year that
there is or may be a supply of water sufficient
for such irrigator to carry on his irrigation.
That upon all the tributaries of the Umatilla
River there shall be no limit as to the irrigation
season, and the irrigators shall have the right
to use the water at any time of the year it can
be secured.

That along the tributaries of the Upper
River the irrigation of the land is generally
carried on upon the bottom lands adjoining the
streams, and very little irrigation is carried on
upon the hills and uplands . That the lands
along and adjoining such tributaries are grav-
elly, and reqquire more water per acre to irri-
gate than the uplands would require . That
the irrigation along the main stream of the
Upper River is generally confined to the bot-
ora lands adjoining the stream, and not to the

uplands. That the bottom lands of the Upper
River, west and below the City of Pendleton,

require about the same amount of water for
irrigation as do the tributaries of said Upper
River. That four and one-half acre feet of
water per acre per year is sufficient water for
the irrigation of the bottom lands along 'the
tributaries of said Umatilla River, and also
along the bottom lands of said IIpper River,
west of and below the City of Pendleton. That
three acre feet of water per acre per year is
sufficient water for the irrigation of the bot-
tom lands of said Upper River, east of and
above the city of Pendleton, and for the irriga-
tion of the uplands of said Upper River . That
the lands of the Lower River shall be divided
into the following classes :; First, the lands
along the tributaries ; second, the bottom or
meadow lands of the Umatilla River ; third, the
raw sage-brush lands of the upland, and, fourth,
such uplands as have been reduced to cultiva-
tion and irrigation and subdued from its wild
state.

That along the tributaries of the Lower
River the same duty of water shall prevail as
along the tributaries of the Upper River . That
the meadow and bottom land of said Lower
River is easily watered, and in a great many
cases, needs drainage, but that such need of
drainage does not obviate the necessity of irri-
gation . That the rainfall of the Lower River
is such that all the land needs irrigation to a
large extent . That along said Louver River
there are a number of large irrigation projects
partially developed. That it is the experience
of the irrigators upon said projects, that in
order to reduce the raw lands upon said pro-
jects to a state of cultivation and irrigation, it
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is necessary to use a larger amount of water
upon said lands during the process of such
reduction.

That after irrigation of a tract of land for
a number of years the amount of water neces-
sary for the irrigation of such land materially
decreases. That during the reduction of said
lands from a raw state into a state of culti-
vation, six acre feet of water per acre, per
year is a sufficient amount of water for the
irrigation thereof. That after said land has
been reduced to a state of cultivation and irri-
gation, three acre feet of water per acre per
year is a sufficient amount of water for the
irrigation thereof, except when the soil is com-
posed mostly of loose ground which requires
six acre feet.

That the specifications of a definite amount
of water per acre, in these findings, shall not
be taken as granting that specific amount of
water to any water user, but shall only be
taken as a rule and guide for the water master
in the distribution of a maximum amount of
water to any water user, and it shall be in the
discretion of such water master to cut down
the amount of water given for any particular
acreage of land and turn the water to other
land, at any time that such land becomes fully
irrigated upon a less amount of water, or such
water be not economically and beneficially
used, and the water master shall have the right
in his discretion to cut off the supply of water
to any land at any time in the distribution
of water, when the date of priority of such land
is such that as the water becomes short and

scarce, there would not be sufficient water to
deliver any to such land.

That in diverting water for the irrigation of
lands, different heads or quantities of water
are required for different conditions . The tes-
timony shows there are the following different
conditions : First, raw sage brush land not
reclaimed, or in process of reclamation ; second,
reclaimed lands of loam or fine sand or fine
soil texture ; third, reclaimed land of coarse
sand or loose gravel subsoil, or loose coarse
soil texture. That for the reclamation of the

.first class of land, being raw land, a diversion of
a head of 1-40th of a second foot per acre is
required. That for the irrigation of the second
class, or fine texture soil, after reclamation, a
diversion of a head of 1-80th of a second foot
per acre is required. That for the irrigation
of the third class, or loose coarse texture soil,
after reclamation, a head of 1-40th of a second
foot per acre is required.

In all cases, however; where a specific
quantity of water has been appropriated, the
diversion shall not exceed such amount except
as the result of rotation, nor in any case shall
the amount of water diverted exceed the num-
ber of acre feet required for the irrigation of
such land as found herein, to-wit : not more than
six acre feet in all cases where 1-40th of a
second foot per acre is diverted, and not more
than three acre feet per acre in all cars where
1-80th of a second foot per acre is diverted.
In all' cases where the diversion is at the rate
of 1-40th of a second foot per acre, such di-
version shall include all waste by seepage and
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evaporation, and in all cases where the diver-
sion. is at the rate of 1-80th of a second foot
per acre, the water master may allow an in-
creased diversion for such seepage and evapora-
tion, which increased diversion shall be deter-
mined by the water master according to the
actual seepage and evaporation in the diversion
works, but in no case shall such increased diver-
sion exceed twenty per centiun of the amount
allowed by this finding.

Finding No. 33-That the name and address
of each appropriator of water from said Uma-
tilla River and its tributaries, arranged in
alphabetical form, together with the date of
relative priority of such appropriation, the
amount of such appropriation, per cubic foot
per second of time (computed for convenience
at a flow of 1-80th of a second foot per acre),
the number of acres to which such appropria-
tion is applied and to which such water is ap-
purtenant, the use or uses for which such water
was appropriated and is now applied, and to
which such is limited, the name of the ditnh or
ditches through which such appropriation is
diverted, the name of the stream or streams
from which such appropriation is diverted, and
the description of the land in the smallest legal
subdivision in which such water right is appur-
tenant, arranged in alphabetical order, and set
opposite, the name and postoffice address of
each such appropriator, are as follows, to-wit:

(Notwithstanding the fact that the compu-
tation in the following schedules is made on
the basis of 1-80th of a cubic foot per second
per acre, it is intended that all lands falling

within classes first and third, as declared in
next to last paragraph in Finding No . 32 here-
of, shall be entitled to receive, and shall re-
ceive, 1-40th of a cubic foot of water per sec-
ond, per acre (to the extent that the same may
be economically and beneficially used) ; and
the schedules shall be deemed and construed
to accord to all lands in said classes first and
third, 1-40th of a cubic foot of water per sec-
ond, per acre (to the extent that the same may
be economically and beneficially used.)

	

,

Finding No. 34-The following appropria-
tors have, in their statements and proofs of
claim, applied to the State Water Board to
prescribe the time within which the full amount
of water appropriated shall be applied to a
beneficial use, and it appears to the said State
Water Board that the appropriation of said
appropriators, and each of them, were made
prior to February 24, 1909, and that actual con-
struction work had been commenced in good
faith prior to said date, and

It further appears from the statements and
proofs of claims filed, and the evidence ad-
duced at the hearing, that the United States
has appropriations of November 14, 1894, Feb-
ruary 25, 1904, and an appropriation and reser-
vation of September 6, 1905 . That the appro-
priation of November 14, 1894, is completely
vested as to one second foot ; that the appro-
priation of February 25, 1904, at the time of
filing the statement and 'proof of claim was
completely vested for 25 second feet of water,
for 2000 acres of land, and that the appropria-
tion of September 6, 1905, is a complete reser-



124

	

125

	

6u

vation under and by virtue of Chapter 228, then.
Laws of Oregon for 1905, and that the appro-
priation and reservation of September 6, 1945,
includes the lands covered by the appropria-
tions of November 14, 1894, and February 25,
1904.

That the lands covered by said appropria-
tions and reservation are hereinafter tabulated
in this finding for the purpose of having the
«ra.ter rights of the United States fully set out
and described in this finding, and to the fur-
ther end that'a compliance with this finding by
the United States so far as the application of
water to a beneficial use is concerned within
the time limited herein, may have the effect of
establishing its date of relative priority as of
the date of February 25, 1904, so far as the
lands covered by that appropriation are con-
cerned.

The State Engineer is hereby directed to
issue a certificate to each of said appropriators
showing the time fixed by this finding within
which the water appropriated by such appro-
priators shall be applied to a beneficial use.
The extent of such appropriation shall be lim-
ited to such an amount or volume of water as
shall have been put to a beneficial use by the
expiration of the time fixed in this finding . In
the column headed "Time Limit for Complete
Application" in the following tabulation the
word "vested" means that water has been
completely applied to a beneficial use to the
extent described therein, and in all cases where
water has not been completely applied to a
beneficial use, a limiting date is set for such

application to a beneficial use, and such incom-
pleted rights are known and called "inchoate
rights."

That the name and address of each appro-
priator of water from said Umatilla River and
its tributaries, who has not completed such
appropriation, and who has so applied to the
State Water Board to prescribe the time within
which the full amount of water shall be ap-
plied to a beneficial use, are hereinafter in this
finding arranged in alphabetical form, together
with the date of relative priority of each of
such appropriations, the limiting date for the
complete application of the full amount of
water appropriated to a beneficial use, the use
or uses for which such water was appropriated
and is to be applied, the -number of acres for
which the appropriation was made and the
number of acres now irrigated, or for which
rights are reserved by statute in case such ap-
propriation is for irrigation or storage, the
name of the ditch or ditches, or reservoirs
through which such appropriation is to be di
verted, the name of the stream from which the
water was appropriated, and the description of
the land in each legal subdivision for which
the appropriation was made, the description of
the land upon which such water has been or is
to be applied to a beneficial use, and to which
such use is limited, arranged in alphabetical
order and set opposite the name and postoffiee
address of each such appropriator, are as fol-
lows, to-wit ;
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Date of
Rel.

priority

Time for
complete

App.
No.

acres
Use Ditch Stream

Dillon Irri . Co . 1907 Jan . 1, 1213 .9 Irr . Dillon Main
1920

Finding 9	 Nov .17, Vested 380 Irr . " w

1897 4 .75 Dom.
sec. It . and

stock

Contest 12, 13, 1907 Vested 399 . . . . . . . . . . . . . . . . . . ..
17,92	 5 .00

Reeves, W . T . . 1907 Vested 113 . . . . . . . . . . . . . . . . . . . ..
1 .41

sec . ft.

)ensler, F. H . . 1907 Vested 15 . . . . . . . . . . . . . . . . . . . ..
.19

sec . ft.

fyrick, B. F . . . 1907 Vested 10 . . . . . . . . . . . . . . . . . . . ..
.13

sec . I t.

.oetor, B . F . . . 1907 Vested 14 . . . . . . . . . . . . . . . . . . . ..
.18

see . I t.

ixon, B . F. . . . 1907 Vested 22 . . . . . . . . . . . . . . . . . . . ..
.22

see. ft.

matillaRanob 1907 Vested 322	
Co	 4 .3

seo . it .
All in townships 3 . R. 28 ; 4, R . 28 ; 4, R . 29 ; 3, R . 29 .

Furnish Diteb I Mar . 8, Vested 3244 .7 Irr . Furnish Main
Co	 I 1905

	

40 .91
1

	

sec . ft.

Finding 9	 Feb . 25, Storage of 5,504 A . ft.
1919 The water stored under the application of

Feb . 25, 1909, is to be carried from the
reservoir in the channel of the river to the
main canal of the distribution system, and
used upon the lands as in the decree listed,
covering the appropriation of Mar . 8, 1905,
and Feb .26, 1909, both vested and inchoate.

Mar. 8, Jan. 1, 14$78 .921 Irr. lFurnish~ Main
1905

	

1920 '

	

1

	

1'
All in townships 4, R . 28 ; 3, R . 29 ; 4, R . 29.

United States Nov . 14, Vested

	

80

	

Irr .

	

Max- Main
of America . . .

	

1894

	

L sec . ft.

	

well

Feb. 25, Jan . 1,

	

10405	
1904

	

1920 Excepting 25 cu . ft, per sec.

	

115

	

vested for 2,000 acres as shown
eec . ft . hereafter in schedule.

Lando described under appropriation of
Fob. 25, 1904, include the land described
under appropriation of Nov. 14, 1894.

Sep. 6, Vested	 Feed Main
19M

	

350

	

Canal
sec. ft.

In pursuance of C.
228, Gen . Laws of
Ore ., 1905 .

26072 Irr ., storage in Cold
Springs Iles ., capacity
50,000 ic . ft. and Irr.
from said Ree .

I

A!1 in townships 5, R . 29 ; 4, R. 28 ; 4, R. 29 ; 5, R . 28.
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The lands described under the appropriation and reservation of
Sept . 6, 1905, include the land described under the appropriation of
Nov. 14, 1894, and of Feb. 25, 1944 . Thus the waters appropriated
and reserved as of Sept. 8, 1905, are to be used jointly or inter-
changeably, as the case may be, with the waters appropriated as of
Nov. 14, 1894, and Feb . 25, 1904, upon the lands described there-
under . The distribution system has been constructed to provide
for this.

Of the 25,072 acres under the appropriation and reservation of
Sept . 8, 1905, 4,031 acres have been irrigated prior to the filing of
statement and proof by the United States in Sept ., 1910 . Of this
area, 2,000 acres were also irrigated by way of the appropriation of
Feb . 2b, 1904, and rights have become vested thereunder, as follows:

Feb. 25, Vested

	

2000 1 Irr.

	

Max- Main
1904

	

25 .

	

well
sec . ft.

W . L . do I . Co . . Mar. 14, Vested 1375
1903 17 .2

sec .

	

ft.

Finning 9	

Contest 8,

	

12, MAr. 14, Jan. 1, 2759 .88
34 to 4$, inc ., 1903 1920
93	 34.4

sec . ft.

July, Vested 1071
1907 20 .9

sec . ft.

July, Jan . 1, 11?.57 .97 1
1907 1920

	

S
All in townships 3, R . 28 ; 3, R. 27 ; 5, R . 28 ; 4, R. 28 ; 4, R . 27; 3, R. 29 .

Finding No . 35---Each of the appropriators
tabulated herein shall complete their appropria-
tion, including the construction work and appli-
cation of the water to a beneficial use, on or
before the date set in such tabulation as being
the limiting date for the complete application
of such water to a beneficial use, or within such
time as the State Water Board , for a good cause
shown, may extend as provided by law, upon
the expiration of said time for the complete
application of the water to a beneficial use as
in this decree provided or any extension there-
of, the State Water Board shall cause due proof
to be taken of such application of the water to
a beneficial use and grant such water right
certificates as said State Water Board may as-
certain taht such appropriator is entitled to
receive by virtue of such proof, and

It is further considered, ordered and de-
creed that the water rights of the various
claimants in said proceedings be, and the same
are hereby established in accordance with the
foregoing decree.

=I.

To the foreging findings and decree of the
Circuit Court, appellant filed the following
exceptions :

(1) Said claimant excepts to so much of
Finding No. 9, Contest No . 11, Courtney Irri-
gation Company, contestant, vs . United States
of America, contestee, as finds with reference
to the so-called Maxwell right of the United
States, that due diligence has been shown in

I MainI Hinkle
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bringing the lands thereunder into cultivation
and irrigation, and that the United States Gov-
ernment should have under date of February
25, 1904, the lands tabulated under said right
in Finding No. 34; also to so much of said
Finding No. 9, Contest No . 11, as finds with
reference to the third claim of the United
States that under said third claim the United
States of America is entitled to a right onder
its appropriation of September 6, 1905, for the
lands tabulated under said right in Finding No.
34, on the ground that the same are contrary
to the evidence and unsupported by the evi-
dence.

(2) Said claimant excepts to so much of
Finding No. 9, Contest No . 12, Dillon Irrigation
Company, contestant, vs . Western Land & Irri-
gation Compay, contestee, as finds that there
was no water diverted through the ditch in
1893 under the J. M. Jones appropriation ; that
the ditch then fell into disuse and no further
use was made of it until the rights were pur-
chased by the Hinkle Ditch Company, which
was succeeded by the Western Land & Irriga-
tion Company; and that the priority date of the
Western Land & Irrigation Company begins
with the appropriation of the Hinkle Ditch
Company ; and also to so much of said finding
in said Contest No. 12 as establishes the prior-
ity date of the Western Land & Irrigation Com-
pany as March 14, 1903, for 4109 .68 acres, and
July, 1907, for 12,747.48 acres, on the ground
that the same is contrary to the evidence-and
is unsupported by the evidence.

(3) Said claimant excepts to the failure of
the court to find that it is entitled to a priority

as of March 14, 1903, under the appropriation
made on said date by the ;Hinkle Ditch Com-
pany for 17,213 .21 acres.

(4) Said claimant also excepts to much of
said Finding No . 9, Contest No . 12, as awards
claimant a priority of July, 1907, instead of
March 14, 1903 for 12,747.48 acres, on the
ground that the same is contrary to the evi-
dence, unsupported by the evidence and de-
prives claimant of a vested right.

(5) Claimant excepts to Finding No . 25
upon the ground that the matters and things in
said finding set forth are not within the issues
in this proceeding and are unsupported by any
evidence.

(6) Claimant excepts to so much of Finding
No. 32 as finds that in all cases where , the diver-
sion is at the rate of 1-40th of a second foot
per acre, such diversion shall include all waste
by seepage and evaporation, and that in all
cases where the diversion is at the rate of
1-80th of a second foot per acre the water
master may allow an increased diversion for
such seepage and evaporation not to exceed
twenty per centum of the amount allowed by
said finding, on the ground that the same is
contrary to the evidence, and on the further
ground that the same is not within the issues
herein relative to land requiring but 1-80th of a
second foot for its irrigation.

(7) Said claimant excepts to the failure of
the Court to find upon the issue of loss by
seepage and evaporation under its proofs here-
in, and to the -failure of the Court to allow
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claimant an amount of water at its point of
diversion sufficient to offset or cover such
losses, and to the failure of the Court to allow
claimant any water for such losses.

(8) Claimant excepts to so much of Finding
No. 34 as finds that the appropriation of the
United States of America of September 6,
1905, is a complete reservation under and by
virtue of Chapter 228, Geri . Laws of Oregon for
1905, of the waters claimed under said appro-
priation of September 6, 1905, as set forth
more particularly in the tabulation referred to
in said finding, on the ground that the same
is contrary to the evidence, contrary to law,
and discriminates unjustly against all other
appropriators.

(9) Claimant excepts to the tabulation of
the rights of the United States of America in
Finding No. 34 insofar as the same gives the
United States a vested right as of September
6, 1905, for 25,072 acres, and to the failure of
the Court to fix an inchoate right for the
United States the same as other appropriators
and to fix a time limit for the complete appli-
cation to a beneficial use of the amount of such
inchoate right, on the ground that the same is
contrary to the evidence, contrary to law and
interferes with the vested rights of other appro-
priators .

(10) Claimant excepts to the tabulation of
its rights and of the rights of the Furnish
Ditch Company in Finding No. 34 insofar as
the same allows the Furnish Ditch Company
any priority over this claimant on the ground
that the same is contrary to the evidence, un-

supported by any evidence and not within any
of the issues herein.

(11) Claimant excepts to the tabulation of
its rights as set forth in Finding No. 34 insofar
as said tabulation fails to allow claimant 15
acres additional in Sec . 30, ' Tp. 4 N, R. 28 ; 10
acres additional in Sec . 14, and 15 acres addi-
tional in Sec . 15, 'Pp . 3 N ., R. 28 ; and 39.90
acres additional in Sec . 4 ; and 52 acres addi-
tional in Sec . 9, and 50 Acres additional in Sec.
10, Tp. 3 N., R . 27, ori the ground that the
evidence shows claimant entitled to water for
such additional acreage.

(12) Claimant excepts to the tabulation of
its rights in said Finding No . 34 insofar as the
same fails to allow claimant a priority as of
March 14, 1903, for all of the lands described in
said tabulation, on the ground that the same is
contrary to the evidence, and that so much of
said tabulation as awards claimant a priority
as of July, 1907 7 for part of its lands, is unsup-
ported by any evidence.

(13) Plaintiff excepts , to the failure of the
Court to allow it 1-40th of a second foot of
water per acre for all of its lands set forth in
said tabulation in Finding No. 34, on the ground
that the same is contrary to the evidence, and
that there is no evidence in this proceeding
which will support a finding that 1-80th of a
second foot of water is sufficient for any of
claimant's land.

(14) Claimant objects and excepts to the
Court's conclusion of law that a decree should
be entered here in modifying the findings of
the State 'Vater Board and establishing the
water rights of claimants accordingly .
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ASSIGNMENTS OF ERROR

And appellant herein says there is manifest
error on the face of the record in this:

(1) The Court erred in awarding the United
States of America, under its third claim based
on the provisions of Chapter 228, General Laws
of 1905, a vested right of 350 cubic feet per
second for both irrigation and storage.

(2) The Court erred in failing to limit the
right for irrigation claimed by the United
States of America, under the previsions of
Chapter 228, General Laws of 1905 7 cls an in-
choate right, and to prescribe a time within
which the full amount of water appropriated
shall be applied to a beneficial use.

(3) The Court erred in not finding that the
priority date of appellant begins with the ap-
propriation of the Hinkle Ditch Company.

(4) The Court erred in failing to find that
appellant was entitled to a water right under
the appropriation made by its predecessors in
interest in 1891, and to fix a date of priority
therefor and the amount and extent thereof.

(5) The Court erred in awarding appellant
a water right with priority date of March 14,
1.903, for only 5805 .68 acres of land.

(6) The Court erred in failing to award ap-
pellant a priority right of date March 14, 1903,
for all its lands, viz ., for 17,063 .65 acres,

(7) The Court erred in awarding appellant
a priority date of July, 1907, for 1 .1,257.97 acres
of land, instead of awardhig appellant a prior-
ity date of March 14, 1903, for said lands.

(8) The Court erred in lioldiiig that where
the contracts of any person, firm or corpora-
tion having the right to deliver water to others
and charge for the same do not provide for the
distribution of water, as set forth in Finding
No . 25, then such water shall be applied to the
water users in the order of and according to
the date of priority of use upon the land ; and
in attempting to prescribe the terms and condi-
tions of the contracts such person, firm or cor-
poration may make with water users.

(9) The Court erred in determining that in
all cases where the diversion is at the rate of
1-40th of a second per acre, such diversion
shall include all losses by seepage and evapora-
tion, but when the diversion is at the rate of
1-80th of an acre foot per acre, the water master
may allow an increase of not to exceed twenty
per cent for loss by seepage and evaporation.

(10) The Court erred in failing to find upon
the issue of loss by seepage and evaporation
under appellant's statement and proof of claim,
and in failing to allow appellant an additional
amount of water at its point of diversion to
cover such losses,
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(11) The Court erred in awarding appellant
a priority date of July, 1907, for 11,257 .97 acres
of its lairds, thereby placing such right subse-
quent to the rights awarded respondent Fur-
nish Ditch Company, het`veen whom and appel-
lant there vas no contest or controversy.

(12) The Court erred in failing to so limit
the rights awarded respondent Furnish Ditch
Company that they would be subsequent to all
rights awarded the appellant.

W . G. DROWLEY,
Attorney for Appellant .
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SU PR
IN

EME COURT
OF THE

STATE OF OREGON

PENDLETON, MAY TERM, 1917.

In the (natter of the determination of the rela-

tive rights of the vnrious claimants to the waters
of tho Umatilla River and its tributaries, a tribu-

wy of the Columbia River, in Umatilla County,

Oregon.

WESTERN LAND & IRRIGATION COMPANY,

A ppefland,
vs.

DILLON IRRIGATION COMPANY, COURTNEY I1tRIGA-

TION COMPANY, BROWNELL DITCH CO1M.I'ANY,

OREGON LAND & WATER COMPANY, PIONEER

IRRIGATION COMPANY, 14AXWELL IRRIOATION

COMPANY, THF. UNITED STATES OP AMERICA,

W. T. WAL-rON, SIDNEY WALTON, MARRY R.

NEWPORT, F . H. GRITMAN, H . G. HuRLnURT,
FRANK E . FOWLER, JULIA C . FOWLER, JOHN J.
PETERS, THOMAS W . PETERS, grid FURNISH

DITCH COMPANY,

Respondenfs.

BRIEF OF APPELLANT
WESTERN LAND AND IRIUGA710K COMPANY

STATEMENT OF (FACTS

T )ds is a proceeding under Chapter 21.6,
0eucral Laws of 1909, kllown as the Water
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Cade, which was lieg(ni by filing Nvitli t .iie 9t.1te
Wader Board, Water Division No. 2, on May 7,
1909, a petition fol- all(] oil behalf of t1w, Ilnitted
States of Americas., re(liiestirig a deter mirration
of the r(eIa4t :ive rights of the varioris clairliants
to the waters of the Uwa.tilla. River and it-9
tributaries, a tributary of the Columbia. River
III Unia-tilla County, Oregon.

It/Thereafter at the tilne and place fixed for
the taluug of testimony in said proceeding by
the Superintendent of Water Division No . 2,
the various . claimants to the waters of said
sireRZn filed their several verified statements
and proofs of claim, and within five days after
the close of inspeetion of the statements and
proofs of claim of the various claimants to the
waters of said stream, the following contests
Were filed to which appellaut herein is a party:

Contest No. 8, Courtney Irrigation Co. vs
Western Land & Irrigation Company;

Contest No. 12, Dillon Irrigation Co . vs.
Western Laud & Irrigation Company;

Contest No. 34, Oregon Land & Water Com-
pa.r-ly vs. Western Land & Irrigation Company;

Contest No. 36, W. T. Walton vs. Western
Land & Irrigation Company;

Contest No. 37, Sidney Walton vs . WesternDania & Irr.igatiou Company;
Contest No. 39, Western Land & Irrigation

(~ornl,arty vs . Pioneer Irrigation Company;
Contest No. 40, Western Land & Irrigation

Company vs. Courtney Irrigation Company ;

Contest No. 41, Western Land & Trrigataon
(Io. vs. 11arry It, Newport;

Contest No. 42, Western hand & Irrigation
0o. vs. Brownell Ditch Company;

Contest No. 4:3, Wrgtern nand & Irrigatimi
Co. vs. Jolm J . and `Phorias W . Peters;

Contest No. 44, Weston Land & Irrigation
Co. vs. Oregon Land & Water Coujimny;

Contest No. 45, Western Land & Irrigation
Co. vs. F. H. Gritmu.n;

Contest No. 46, Western La.n(i & Irrigation
Co. vs. H. 0 . Ilurlburt;

Contest No. 47, Western Land & Irrigation
Co. vs. Frank E. Fowler and Julia (1. Fowler;

Contest No. 48, Western Land & Irrigation
Co. vs. Maxwell Irrigation Cornpany;

Contest No . 93, United States of America vs.
Western Land & Irrigation Company ..

The adverse parties to, said contests, whether
filed by or against the appellant; herein, are
named as respondents ill this appeal by virtue
of the provisions of Section 6650, .L. 0. L., as
alnended by Chapter 97, Laws of 1913, * which
apparently requires that all adverse parties , to
any contest or contests wherniii appellant was
a party should be named as respondents,

The issues in Contest No_ 34, Oregon Laud
& Water Company vs . Western Land & Irriga-
tion Co .;

Contest No . ':36, IN. T . Wilton vs. Western
Land & Irrigation (it) .;

Contest No. 37, Sidiwy Milf .ou vs. Western
Land & Irrigation Co . ;
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Contest No. 39, Westem I:and & I.rdgation
Co . vs. Pioneer Irrigation Company;

Contest No. 40 7 Western Land & Irrigation
Co. vs. Courtney Irrigation Company;

Contest No. 41, Western Land & Irrigation
Co. vs. Harry R. Newport;

Contest No. 42, Western Land & Irrigation
`/o. vs. Brownell Ditch Company;

Contest No. 43, Western Land & Irrigation
Co. vs. John J. and Thomas W. Peter;

Contest No. 44, Western Land & Irrigation
Company- vs. Oregon Land & Water Company;

Contest No. 45, Western Land & Irrigation
Company vs . V. H. G-ritman;

Contest No. 46, Western Land & Irrigation
Co. vs. H. G. Hurlburt;

Contest No. 47, Western Land & Irrigation
Co. vs. Frank E. Fowler, and

Contest No. 48, Western I'and & Irrigation
Co. vs. Maxwell Land & Irrigation Company
ivere settled by stipulation or otherwise dis-
posed of in the order of determination of the
State Water Board and Decree of the Circuit
Court in such manner that the rights of the
parties in said contests are not affected by this
appeal.

The parties whose interests inay be affected
by this appeal are the appellant, Western
Land & Irrigation Company, and the respond-
ents, United States of .America, Furnish Ditch

gpmpany and possibly to some extent the Dillon
Irrigation Company.

After all contents had been heard and deter-
mined, the State Water Board on March 29,
1915, filed in the Circuit Court of Umatilla
County, Oregon, its findings of fact and order
of determination wherein it fixed the priority
date of appellant under the appropriation made
by the Hinkle Ditch Company as March 14,
1.903, 4nd denied the appellant any rights under
the appropriation made by its predecessors in
1891 (Abstract, pp . 65-70, Finding No. 9, Cori..
tests 12-93), and whereby the Dillon Irrigation
Company wa .s awarded a vested riglit of 4 .75
cubic feet of water with a priority date of
November, 1897, for 380 acres, and a priority
date of 1907, vested and inchoate, for the re-
maivder of the lands under i.ts system. The
Furnisli Ditch Company was awarded a vested
right of. 4.91 cubic feet of water with a priority
date, of *Rarch 8, 1905, for 3272 .81 acres, and
all inelioate right with priority date of March
8, 1,905, contingent upon completion by Janu-
ary 1, 1920, for the. rernainder cif, the lands
under its project. And the United States of
Anieriett was awarded_ a vested right of one
second foot of renter with a priority date of
November i4,,, 1804, for 80 acres of land ; a
vested right of 54.4 second feet, with a priority
(late of February 25, 1904, for 4,031 acres ; a
vested right with priority date of September 6,
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1905, of 350 cubic feet for storage ; .au :uzehoate.
right ..~vith .priority_. .date, of .Yebruary.._2~,.: I9Q4,.
contingent_upon-completion .by _January.1, , 1920,

- Xor 11,011 acres,_and an inchoate right with pri-
ority date of Septcznber. 6,_1905, contingent ou

.completion by_January_I, -Y920,_far .9,947.5': tree: _
And the appellant Western Land & Irrigation
Company was awarded a vested right of 38.33
second feet with a priority date of March 14,
1903, for 3,086 acres, and an inchoate right
with priority date of March 14, 1903, contingent
on completion by January 1, 1920, for the re-
mainder of its lands, namely for 14,127 .09 acres.
(Abstract, pp. 90-91.)

In its Findings and Order qf De> ermination,
the,State Water Board in Finding_No; 25 at=
tempted to _prescribe the terms of _contracts
i~hich t fight be ma .dc~ y rln ~ person, fir or
eozporation_haviug_a right to supply and deliver
-water to otliez9 and chaz'gC for the same (llh_ _
stract,_-pp . 75-76aud in Fiuding No. 32_limit

_ ed tli amount o1 . GCt. cr to be used--for the irzi-
ation _of . laird to .not exceed ane-fortieth of a

sceond_ foot fox each acre duringthe mouths oof~
Aril andI12 ., an not to exceed one-eightieth

_ iif=a .:seciind foot -for eazc!a _acre of lapd_during
any other months of the v_ e ar (A bstract, pp . 82-
88) .. And also allo~vlc tlu►sP 1>aviYlg storage
rights priority over irrigation rights in the
months of November, December, January and
February of each ►= tsar (Abstract., p. 85) ; and ,

7

fixed the duty of water at 4 1/„ acre feet Tier
acre yer year during_ the period oC reductiou
from a raw state to a state of r.ultivation, and
nI- .8 acre feet of 'a ger per atii'c _)ex }Year aftez~
land has, l-een reduced to, a sta.tc of cultivation _
(Abstract, p . 87) .

Appellaut' eg~tt ` 'to the I! ludiugs arid .
Order ' of 17eterznination of the State Water
Board to the effect that it was entitled to no
rights under the appropriations made by its
predecessors in 1.89.1, a ud t.(-.so )ouch of the.
findings as gave appell nil . priority date of
March 14, 1903, and no other date . (See Find-

ing No. 1, Abs., pl) . 93-94.) .

Appellant also exe.epted to Fhiding No . 25,
in wbich the State Water Board attempted to
prescribe the terms of contracts Nvhiel ► might
be made by persons, firms or corporations
hazing a right to furzrish waster to others and
charge therefor (Ahs . ., 95, Lxceptiort 2);
also to the finding 01' t,lle 13oa.rd linlitinf; the
tunouut of water to ho uswl for irriga.tioll to
not to exceed one-eight,10 .1l or al second root; for

each Mouth of the Yotlr exc vpt: tale rnoxrt.hs of
April and Il.1aay (Ahs ., 1) . 96, Exoq)t:ioii 4), aLnd
to so much of Findijig 22 as ar .llmve.l storag(t
rights to have priorio, over caller rights dur-
ing the months cls' November, Decomber, Jnrlu-
atry anti February of ivielr year (Abs., 1). 96,
R,xeeptinrr 4) ; and ;ggwr.llarnt. al,() vxce:l .fi .c-cl t.c.
the faijure of tfio .13oar-d f .o field npolr the issue
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of loss by seepage and evaporation in its ditches
and canals between the point of diversion and
point of delivery to the land ; and to the failure
of the Board to allow appellant all anloullt of
water at its point of diversion sufficielat to
cover such loss by seepage and evaporation as
set forth and claimed in its proof of claim, and
as shown by the proofs (Abs ., pp. 97-98).

The United States of America excepted to
Findings Numbers 9 and 34 establishing the
priority date of appellant as March 14, 1!903
(Abe., pp. 104-106, Txceptious 3 and 4).

The exceptions to the Findings and Order
of Determination of the State Water. Board by
the Dillon Irrigation Company relate to the
acreage under its project and to the date fixed
for the completion of its inchoate riglAR ; and
further refereuce thereto is omitted.

There was no contest between the appellant:
and Furnish Ditch Company, and no exceptions
by either the appellant or the Furnish Ditch
Company to the fights of either as fixed and
established by the Findings and Order of De-
termination of the State Water Board.

Thereafter on September 9, 1916, the Cir-
cuit Court of Umatilla County, Oregon, entered
its findings and decree in the above entitled
proceeding, and in Finding No . 9, Contest No.
11 7 the Courtney Irrigation Company, contest-
ant, vs. Unfted States of America, contestee,

foutld with reference to the clailcls of the United

l;ta.tes of America aR followR:

"~l'be claim of the Ullit;ed States of Amer-
ica is divided into three parts ; that part of
the claim represented by Engbieer's per-
inits under Application No . 13 and Appli-
cation No. 237, initiated March 28, 1999, not
being completed rights are not iu anywise
determined by this decree of adjudication,
but shall be determined and approved in
accordance with Sections Nog . 6624, 6626,
6627, 6628 1 6630 7 6631, 6632 and 6633 of
Lord's Oregon Laws.

"That the second hasiy of (Jahn of tile,
United Stater of America is based upon
what is called the Alinnebalia and Maxwell
lights. * * * '_}'hat about eighty acres
is what; the water was put over tinder the
Minneba.ba, rights, and a water right for
eighty acres of the priority date of. 1891
Ila.r bclotl eshl-blislied under t :lle Mlllllchalla
right. That oil the 26th day of February,
1904, the Maxwell Laud cC_ Irrigaf,ioTl_t Qltl -
pany posted a ~ici Ace ill` appropriation, _apd'
luap filed thereNvith shows that the Water
\v is appropriated for the al'.rea.ge.as stated
fortbwith tinder the clahu , of the . .1hlited
States .- '.1'llat dlie ciiligeltce has been shown
in file ll'1119ilig' of the lands t:hern-Lmd(r into
cultivation and irrigation, and than the,
United States 0overrullent should have,
under date of Februar3, 25, 1904, the lands
as hereinafter tabulated ; that this tabula-
tion shall include the claim of the Maxwell
Land & Irrigation Colnpaliy and claimants
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thereunder, which will make the claim of
the United States of America as tabulated
include the clainis of the United States of
America, Maxwell Land & Irrigation Com-
pany, J. F. McNaught, S . R. Oldaker and
Chas. E. Baker.

` : The third basis of claim of the United
States of America as based upon the ap-
propriation of September 6, 1905, wherein
the water rights are reservedlo-he United
States under a statute of the State of Ore-
gon appearing as Chapter 228, Gen. Lawsof Oregon for 1905. This right is tabulated
and described with the other rights of the
United States in Finding No . 34.

And found with regard to .. the claims of
Appellant in Contest No. 12, llon Irrigation
Company, contestant, vs. Western Land & Ir-
rigation Company, contestee, as follo,vs:

"The contestee bases its rights upon
three appropriations wade in 1891, and
upon a second appropriation made in 1903
(see Exhibits 25A, 258, 25C and 251)) . The
appropriation made by J. M. Jones was
afterward transferred to the Columbia VaI-
ley Land & Irrigation Company (see Ex-
hibit 25E) . That wider the appropriations
of J. M. Jones Nvater was diverted, and in
the year 1892 a couple of hundred acres
were irrigated (Vol . 32, Book C, 1) . 670).
I11 1893 there was no water diverted
through the ditch (Vol . 32, p. 670A). Theditch them :fell into disuse and no further
use was made of it until the rights were

1I

	

76)

purchased by the Hinkle Ditch Company,
which was succeeded by the Western Land
& Irrigation Company . The Hinkle Ditch
Company made a iiew appropriation on
March 14, 1903. The priority date, there-
fore, of the Western Land & Irription
Company begins with the appropriation of
the Hinkle Ditch Companyy and the same
is hereby established as Siasch 14, 1903,
for 4,109.68 acres, and July, 1907, for 12,747
acres."

And found in Contest No . 93, United States
of America, contestant, vs . Western Land &
Irrigation Company, contestee, that the rights
of the contestee are established the same as in
Contest No . 12 hereinbefore set forth in this
finding.

The Court by its ' decree awarded the Dillon
Irrigation Company a vested right with prior-
ity date of November 17, 1897, for A .75 second
feet of water for 380 acres, and a priority date
of 1907 for all the relnaiiiing lands under its
systean ; and awarded dw, Furnish Ditch' Co . a
vested right of 40 .91 second feet of Nvat:er with

priorty date of. March 8, 1905, for 3,240 .7 acres,
and an inchoate right with a priority data n1'

March 8, 1905, contingent upon cninpletioli hi ,
January 1, 1920, 1'or the reni .`aining lauds under
its project . And awarded to the Western Laird
& Irrigation Coinpany ,i vested right for 17.2
second Upt of water with priority date of 11 ,larch
14, 1903, for 1,375 acres ;, =incl an inchoate right
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with priority date of March 14, 1903, contin-
gent upon completion by January 1, 1 .920, for
2,759.68 acres ; and a vested right for 20 .9 see-
ond feet with priority date of July 1907, for
1,671 acres; and an inchoate right with priority
date of July, 1907, contingent upon completion
by January 1, 1920, for the remainder of its
lands. (Ab., pp . 26-27.)

The Court found with reference to the sev-
eral claims of the United Statex as follows:

"It further appears from the statements
and proofs of claims filed, and the evidence
adduced at the hearing, that the United
States has appropriations of November 1 .4,
1894, February 25, 1904, and an appropria-
tion and reservation of September 6, 1905.
That the appropriation of November 1.4,
1894, is completely vested as to one second
foot ; that the appropriation of February 25,
1904, at the time of filing the statement and
proof of claim. was completely vested for 25
second feet of water, for 2,000 acres of
land, and that the appropriation of Sep-
tember 6, 1905, is a complete reservation
under and by virtue of Chapter 228, Gen.
Laws of Oregon for 1905, and that the ap-
propriation and reservation of September
6, 1905, includes the lands covered by the
appropriations of November 14, 1894, and
February 25, 11304." (Ab., pp. 123-124.)

And tabulated the rights of the United States
accordingly.

In Finding No . 25, the Court attempted to
prescribe the terms of contracts which might be
made by persons, firms or corporations having
a right to supply and deliver Nvater to others
and to char€re for the same ; and in Finding No.
32 the Court determined that in all cases where
diversion is at the rate of 1-40th of a second

foot per acre such diversion shall include all
waste by seepage and evaporation, and that in
all cases where the diversion is at the rate of
1-80th of a second foot per acre, the Water Mas-
ter might allow an increased diversion for seep-
age and evaporation not to exceed twenty, per
cent of the amount allowed by the Findings.

To the Findings and Decree of the said Cir-
cuit Court, the Appellant filed the following
exceptions-

" (1) Said claimant excepts to so much
of Finding No . 9, Contest No. 11, Courtney
Irrigation Company, contestant, vs . United
States of America, contestee, as finds with
reference to the so-called Maxwell right of
the United States, that due diligence has
ben shown in bringing the lands thereun-
der into cultivation and irrigation, and
that the United States Government should
have under date of February 251 1.904, the
lands tabulated under said right in Find-
ing No. 34 ; also to so much of said Find-
ing No . 9, Contest No . 11, as finds with ref-
crence to the third claim of the United
States that under said third claim of the
United States of America is entitled to a
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right under its appropriation of September
ti, 1905, for the lands tabulated guider said
right in Finding No . 32, oil the ground that;
tile? RQ IW. lire contrary to tilt .. r.vlrlell(u mid
unsupported by till, evidence.

"(2) Said clainiant ; excepts to sll mneh
of Finding No . 9, Contest .No . 12, Dilliou Ir-
rigation Company, eoutestanf, vs. West-
em ]land & lrrig,Ltioll C0111pa .ny, ctontestee,
as finds that there %vas no water diverted
through the ditch ill 1.893 under the J. M.
Tones appropriation ; that the ditch then fell
into (misuse and Imo- further use lvas made of
it until the rigIlts were purchased by the
Hinkle Ditch Comipany, which was suc-
ceed by the Western Laud & Irrigation
Company ; and that the priority date of the
Western Land & Irrigation Company be-
gins with the appropriation of the Hinkle
Ditch Company; aild aim to so much of said
finding in said Contest No . 12 as estab-
lishes the priority elate of file Western
Land & Irrigatimi Company as March 14,
1903, for 4109 ..68 acres, and July, 1907, for
12,747 .48 acres on the ground that the same.
is contrary to tile, evidence and is unsup-
ported by the evidence.

"(3) Said claimant: excepts to the fail-
lu-e of the Court to find that it is entitled
to a priority as of March 14, .1903, under
the appropriation inade oil said date by the
Hinkle Ditch Company for 17,213 .21 lures.

" M Said c:la.iinant also excepts to so
much of said Finding No. 9, Contest No. 12,
:ls awards claimant. a priority of July, 1907,

15

im,tead Of 119 ari,I1 14, 100 31, for :12,747 .48
aci e.5 oil 1;11C gl-0011cl [11 .11 . 00 -9,111(+ is co1m-
ti'a1;v to ( .110, e=videmll'r, 1111-9Ill') I rlrted hV Cllr,

evidelive and deprive~ l :L•1 .illiant; of a. voste}d
right .

"(5) (Amiluant excepts to Finding No.
25) ilpou the gromid that the matters and
things ill said finding se.t forth are licit:

within the issues of this proceeding and are.
llllsupported by ally evidence.

"(6) Clan aiit excepts I ;o so lmich of
Finding No . 32 as finds that in all cases
wliere the diversion is at time rate of 1-40th
of a second foot I.ler alae, such diversion
shall include all mast;e, by seepal;(1 and
evaporation, and that ill all cases where,
the diversion is at the rate. of 1.-80tli of a
secolid foot per acre the Water Master nlay
allow an inr,rcalsed diversiol for such se,e.ll-
age and evaporation not to exceed twenty
pcr centimi, of the amomit allowed by said
finding, oil the, ground that; the same is con-
trary to till', evi(ence, ,n(1 oil die further
gromid that the same i :; not within the is-
sites lierein relative to lands requiring but.
1-80tH of a sm"olld foot ; for its irrigation.

"(7) Said olaininut excepts to the fail-
llre of the Court ; tit filld llpoll ty le lssil,e of
lccS-9 by seepage alld evapor,tioll lilider H .-9

proofs herein, and . to the f1111117-e of Ow..
t oilrt . to 1111mv olaim"I.llt all a.molml, of
Ivat',el• at its poilit . of dil orsion sufficient. til
ol'I`-9et or cover -912c"h Io_ C.S, ltlmcl to the f„Lil-

llre cif the Court [cl allriw claimant. ,lnv
water for such 10REW5 .
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"(8) Claimant excepts to so much of
Finding No. 34 as finds that the appropria-
tion of the United States of America of.
September 6, 1905, is a complete reserva-
tion under and by virtue of Chapter 228,
Chen. Laws of Oregon for 1905, of the
waters claimed under said appropriation of.
September 6, 1905, as set forth more par-
ticularly in the tabulation referred to in
said finding, on the ground that the same is
contrary to the evidence, contrary to law,
and discriminates unjustly Against all other
appropriators.

"(9) Claimant excepts to the tabula-
tion of the rights of the United States of
America in Finding No . 34 insofar as the
same gives the United states a vested right
as of September 6, 1905, for 25,072 acres,
and to the failure of the Court to fix an in-
choate right for the United States the same
as other appropriators and to fix a time
limit for the complete application to a bene-
ficial use of the ainount of such inchoate
right, on the ground that the same is con-
trary to the evidence, contrary to lav and
interferes with the vested rights of otherappropriators.

"(10) Claimant excepts to the tabula-
tion of its rights and of the rights of the
Furnish Ditch Company in Finding No . 34
insofar as the same allows the Furnish
Ditch Company any priority over this
claimant on the grouted that the same is
contrary to the evidence, unsupported biT
any evidence and not within any of the
issues herein .

'1 (11) Claiina"t excepts to the tabu-
lation of its riglits its set forth in Finding
No. 34 insofar as said tabulation fails to al-
low claimant, 15 acres additional in Sec . 30,

Tp. 4, N. R. 28 ; 10 acres additional in Sec.
14, and 15 acres additional in See. 15, Tp. 3,

N. R. 28; and 39.90 acres additional in Sec.
4, and 52 acres additional in Sec . 9, and 50
acres additional in Sec 10, Tp . 3, N. R. 27,
on the ground that the evidence shows

claimant entitled to water for such addi-
tional acreage.

"(12) Claimant excepts to the tabu-
lation of its rights in said Finding No . 34
insofar as the same fails to allow claim-
ant a priority as of March 14, 1903, for all
of the lands described in said tabulation, on
the ground that the same is contrary to
the evidence, and that ao much of said tab-
ulation as awards claimant a priority as
of July, 1907, for' part of its lands, is un-
supported by any evidence.

4C (13) Plaintiff excepts to the failure

of the Court to allow it 1-40th of a second
foot of water per acre for all of its lands set

forth in said tabulation in Finding No . 34,
on the ground that the same is contrary to
the evidence, and that'there is no evidence
hi this proceeding which will support a

finding that 1-80th of a second foot of
water is sufficient fox' any of claimant 's
lands.

"(14) Claiznaiat objects and excepts to
the Court's conclusion of law that a decree
should be' entered herein modifying the
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findings OF tli{? State Water Board and
rstatlllislling the W111AW rights of clailllarlts
accordingly.

7.'Ile Contention of appellant " set forth ill
it's assigilmelit.s of error herein, and upon tlle~
f, Cts as hel•eilibefore Rot forth are ill sillistallt.e
aLs follows:

'.I'lla.t the Cort.rt erred in awarding to the
United States of AinericiL under its third claim
bagrd oil t y le provisions of Chapter 22$, Gen.
Laws of 1905,.a. vested right for 950 cubic feet
of water for }.loth irrigation and storage ; and
ill failitlg to limit the right claimer:] by the
United States, tinder the provisions of said
Chapter 228, as an inchoate right, and to pre-
gcribe a tine within which the full amount of
water appropriated should be applied to a
beuefi.ciail use.

.bndn failing to find that .a,ppellant was en-
titled to a water right wider the. appropriation

-'i-llide by its predecessors in 1891, and to fix a
date of priority therefor, and the amount axed
extent thereof: ; acid ill dividing appelIaiit's
c+later rigl .it all(] awarding appellant a priority
date of March 14, .1902, for only 5,805 .60 acres
a.nd in failing to award appellant a priority
date of March 14, 1903, for all of its lands.

And in attempting to prescribe the terms
of contracts which might be made by persons,
firms or corporations ba.ving the right to de-

liver water to others aild to cli .arge for the

Baine ; and ill failing to fiild ullori the isstle oI'
losses lry seepage aLlvd cvalulraltiorl itlicleV rLp-

pellanes statel eitt: and proof of claim ; and iii
failing to allow appellant an atdidt.i.onal amount
of water at its point' of diversion to cover such
losses.

And in atwardiug appellant al . priority date
of July, 1907, for ;1 .1 .,257 97 a ( -,7-Ps of its lands,
thereby placing such riglit, sullRecluent to the
rights awarded the re gpoudent Flirtlish Ditch
Compaiiy, between w1ioln and appellant there
was xio CorrtPAt; or corltroversy ; and in failing
to limit the rights awarded the I+urnish Ditch
Compauy, so that they ~~~citild be. subsequent to
all rights awarded the. appellant.

POIEV13 AND AUTHORITIES

The appellant, Western Land & Irrigation

Company, contends:

1. That it is entitled to a water right with
a priority date of 189 .1, for the aulwint of water
then applied to a beneficial use by its prede.ces-

sore .

Hough vs . Porter, 98 Pac . 1102,
and that said right was Bever shandoned.

Abandonment as appliod to an appropria-
tion of water is an iliteiftionail relinquisluneut
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of a known-right and the intention of the party
-who inade the appropriation must govern, such
intention to be ascertained from his conduct
and declarations in respect thereto.

Farnum on Waters, Sec . 691,
Turner vs. Cole, 31 Ore. 154,
Oviatt vs. Big Four Mining Co., 39 Ore.

118,
Watts vs . Spencer, 51 Ore. 262,
Hough vs. Porter, 98 Pac. 1107,
Borman vs. Blackman, 18 Pac . 848.

To constitute abandonment uon-user must
be continuous for more than ten years.

Dodge vs . Morden, 7 Ore, 456,
Watts vs. Spencer, 51 Ore. 262,
Hedge vs. Riddle, 127 Pae. 549,
Weil Water Rights, Sec. 567,
Hough vs. Porter, 98 Pac. 1107.

To constitute an abandonment of water,
there must be a concurrence of the intention to
abandon and an actual failure in its use.

Hough vs. Porter, 51 Ore. 318.

The party claiming there has been an aban-
donment has the burden of proof which must
be clear and definite to a preponderance of the
evidence.

Weil Water Rights, Sec. 567.
1 Cyye, 7,
16 Cy e. 296,

MiIler vs . Wheeler, 23 L. R. A. ~ (NS .)
1065,

Hall vs . Lincolm, 50 Pac. 1047,
Beaver, etc., Co., vs. St. Vra.in, etc ., Co.,

Pae. 1066,
Putnum vs-. Curtis 43 Pac. 1056.

Abandonment is not complete until another
relocates so that a resumption of use may be
made at any time before others intervene.

Beaver eta., Co., vs. St. Frain, ' etc., Co .,
40 P4c. 1060.

Tucker vs . Jones, 10 Pae . 571.

Rights of United States Limited by State Lawa.

Under the terms of the Reclamation Act,
whence the powers of the United States in this
proceeding are derived, the rights of the United
States in the matter of the appropriation, dis-
tributiou and use of %nater are subject to the
laws of the state.

Act of June 17, 1,902, Chap . 1093,
32 U . S . Statutes,
U . S. vs. Burley, 172, Fed . 615,
U. S . va. Burley, 179, Fed . I.

Chapter 228, Laws of 1.905, under which the
appropriation of the United States of Septem-
ber 6, 1905, is inade., authorizQd the ' United
States to appropriate only such waters as were
unappropriated at the date of filing the notice in
said chapter provided ; . and the State Pater
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Code expressly provides that nothing therein
contained sllall be so construed as to take away
or impair the vested right of any person, firm,
corporation or association to any water.

Laws of 1909, Chap . 216, See. 1,
L. 0. L. Sees. 6594-6595.

The appropriator cannot allow the water to
run to waste, nor prevent others from using it
when not necessary for the purpose of his appro-
priation.

Mann vs . Parker, 48 Ore. 3217
Mattie vs . Hosmer, 37 Ore . 523,
Hough vs. Porter, 51 Ore. 318,.
Ison vs . Sturgill, 57 Ore . 109,
Little Walla Walla Irr. Co. vs Finis Co.,

62 Ore . 34,
Claypool vs . O'Neil, 133 Pae . 349.

Right of Appellant Based on Laws of 1891.

The rights of appellant are based on the pro-
visions of the Laws of 1891.

L. 0 . L. 6525-6550.

"It is well settled that an intention to
devote waters to beneficial use may com-
prehend use by other persons and on other
lands than thcr9e of the appropriator.

Nev. Ditch Co . vs. Bennett, 30 Ore. . 59,
Hough vs. Porter, 98 Pac . 1106,
Nevada Ditch Co . vs . Canyon & Sand

Hollow Co., 114, Pac. 86.

"Reasonable diligence only is required
in the application of the waters to a bene-
ficial use."

Moss vs. Rose, 27 Ore. 595,
Weimer vs . Simmons, 27 Ore. 1,
Hindman vs. Miser, 21 Ore. 112,
Cole vs . Logan, 24 ' Ore. 304,
Lowe vs . Riser, 25 Ore . 551,
Nev. Ditch Co. vs. Bennett, 30 Ore . 59.

"What constitutes reasonable diligence
must be determined from the facts of each
case.

Weil ou Waters, 3rd Ed. Sec. 383,
Oviatt vs . Big Four Mn. Co., 39 Ore. 118,
Pringle Falls 111ectric Co. vs. Patters, 132

Pac . 527.

„What constitutes such diligence will
necessarily depend capon the liaturo and
Illagnittule of the enterprise and to some
extent upon tile, orgauized effort put forth
in accomplishing the desired object.

Oviatt vs. Big Four Min .' Co., 65 Pac . 81.1.

"And upon the nUtllMll ubstacles' to be
encountered in c, : peiiting the design.

Seaweard vs . Pac. Live Stock Co ., 88 Pac.
963.

"Whc,rc a>rr ..Lppi-opriahon is inadc a lid
the area of airs ble land, to the irrigation
of -which water was appropriated, in-
creases from year to year as additional
land is brought; miler t'.lr1tivaltion, t1w ad-
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ditional application of water annually to
meet the augmented demand causes the
appropriation to relate back to its incep-
tion, thereby cutting off all intervening
rights.

Seaweard vs . Pao. Live Stook Co ., 88 Pao.
963,

Iison vs. Sturgi 1, 1.09 Fac. 579.

"Azad the rights reverts back to com-
mencement of work where construction is
prosA-cuted with reasonable diligence.

Hough vs. Porter, 98 Pac. 1102, 51 Ore.
318,

Whited vs . Cavin, 1.05 Pac. 396,
J*on vs. Sturgill, 57 Ore. 109.

Seepage Losses.

Appellant's claim to an allowance for loss
from seepage and evaporation in its canals
should have been allowed.

Middleeamp vs. Bessemer, etc., Co., 46
Colo. 102,

Weil, Vol. 1 p. 526,
]Roeder vs. Stearn, 42 Pac . 867,
Hough vs. Porter, 93 Pac. 1105.

The Furnish Rights.

After the order of determination of the
State Water Board is filed in the Circuit Court,
the proceedings are as nearly as may be like
those in a suit in equity. If exceptions are
filed the Court fixes the time when a hearing

will be. had on such exceptions ; if no exceptions
are filed, the Court enters a decree affirming
the determination of the Board.

L. 0 . L. 6550, as amended by Chap . 97,
Laws of 1913.

When the Furnish Ditch Company made its
appropriation, appefnnt's rights as a prior ap-
propriator had attached and the appropriation
of said company is subject thereto.

Cole vs. Logan, 24 Ore. 304, 33 Pac . 568.
Saylor vs . Campbell, 1 :3 Ore . 596, 11 Pac.

301 .

ARGUMENT

1.

Rights of the United States Under its Appro-
priation of September 6, 1905.

I.zl the order of deternunation berein, the

Stat: Water Board awarded the United States
under its appropriation of lqel,te-niber 6, 1 905 ,

a head of :350 second feat ; for both storage and
irrigation, but lindtecl the right for irrigation
as an inohoate right dependent on the complete.
application of water to a beneficial use by Jan-
uary 1, 1920, the sane as was done with all
other incomplete appropriations, (Abs . p . 91).
When the matter came on to be heard in the
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Circuit Court, theCourt found , (Find. 34, Abs.
p. 123) that the appropriation of September 6,
7.905, waa_a_cozilplete reservation . of thewater
appropriated under and by virtue of t;hap. 228,

en- Laws oI"_Oregqu, 1051,and ayyaxded,_th e-- -
U. cited States a vested , right of 350 second feet
~ h u piiority'_da.te of , September 6, X90 ,for
lrllgatlonr storllge ur Calcl Springs Reservoir,
c .pgcity. ; 50,000 acre feet, and irrigation from
said reservoir, and failed to limit the irrigation
right of th 3 {IOve-ri'unent under Raid appropii-
aticiil ii an' manner.

The appellant contends that the irrigation
rights of the United States tinder the appropri-
ation of September 6, 1905, should have been
Iiznited as inchoate rights the same as are the
rights of other appropriators . The effect .of the
Court's decree is to give to the United States,
71ot only for storage but fol- direct irrlga6oIl as
~i'ell, a present tested rlghi of 350 second feet
of hater, with .a prioiity date of 'September

-
G,

-1U 5,_ Ai.eh they cacti use or not use at their
pleasuze; but which, being a_vested right, ~would
entitle them to a diversion of tltl>;t_awuultt tel
be used if they saw fit ort a very_ slnall area of
land, to the detrilneui; of all sui)sequerlt apprv-

_J~riai:ozs \i,boec rights are lilnited not c~tily by
the area for ivhic..h the- ai'e av ai ded a water
right, but also by e the niaxilnuni cltity of ~eater
.fixed by the Court's ,Decree at six acre feet fur
lands Ill I)rocess of reelaznatfoll and at three

acre feet for reclaimed lands . Tho effect of the

decree is to relieve nll ui the lands li sted ino

schedule of lauds to lae irrigated by the United
States from the duty_of water as fixed by the

decree...
The contention of appellant is that the

United States takes its rights under the atate
laws and should be governed thereby the salve
as other appropriators.

U. S. vs . Burley, 172. Fed. 615,
U. S. vs. Burley, 179 Fed . 1,

and that it was not the irate-ntioll of the Legis:
lature ill enacting Uiapter 228 7 O eu . .Laws of
4reg2n fur 1905, to give to the United States
a vested i.ight to any a.Incnlnt of water it aright,
appropriate regardless of whether .or not it was

i1pplied to a benefi.edal use. In ally event, the
'ai4)Propriation made by the United States under
said Chapter 228, C7el .l . Laws, of 1905, was. Nadi..

subject to existing appropriations and camiot
be so coristructl is to deprive prior appropriators
of their- vestc:tl ri{;bfi, q , a.s to do so would be to

.unpair the obliga.tioll of existing colltract:i

within the inhihitiou of Ser, . 21 of Art . f of the.

State Collstituf .i on . 't'herefo_re, the -.irigotioll

ri b ,o ;1'1,~the TJidI .cd States should be liwited as-
,z iglrt, and nhcll the -_- Sl.>rill_s R '.

ervoir is filled they should be. required to allow

the^water, excel,t tic, far as it is used I)cnefici-

ally b 66*n,'l.t) Iuiss to other appropriators .
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Early Rights of Appellant

Appellant bases its claim to water upon di-
version and use tinder three appropriations made
by its predecessors in interest in 18911 and upon
the appropriation made by the Hinkle Ditch
Company on March 14, 1903 . (Abs. p. 3.) The
State Water Board found with reference to ap-
pellant's rights in the contest bet ,,veen appel-
lant and Dillon Irrigation Comp-my as follows:

"The contestee bases its rights upon
three appropriations made in 1891, and
upon a second appropriation made iu 1903
(see Exhibits 251 ., 25.5; 250 and 25D) . The
appropriation made by J. M. Jones was
afterward transferred to the Columbia Val-
ley Land & Irrigation Company (see Ex-
hibit 251';) . That under the appropriation
of. J. M. Johes water was diverted, and in
the year 1892 a couple of hundred acres
were irrigated (Vol. 32, Book c, p . 670) . In
1893 there was no water diverted through
the ditch (Vol . 32, p . 670A) . The ditch
then fell into disuse and no further use was
made of it until the rights were purchased
by the Hinkle Ditch Company, which was
succeeded by the Western Laud & Irriga-
tion Company. The Mikle Ditch Com-
pany trade a new appropriation on March
14, 1903. The priority date, therefore, of
the Western Land & Irrigation Company
begins with the appropriation of the Mukle
Ditch Company, and the same is hereby
established as March 14, 1903 ." (Abs. pp.
66-67.)

Thug cAftbli9}]Ing its date of priority of

Marey 14, 1903, under the Hinkle appropria-
tion, batt denying it any rights under its cat•13,

appropriation . In its findings herein, the Cir-
cuit Court made a finding idwitica .l with that
of the State Water Board with reference to ap-
pellant 's early rights and'the date of appropri-
ation by the Hinkle Ditch Company, but esUtb-
lishing appellant's priorities as follows:

"The priority date, therefore, ' of the
Western- Laud & Irrigation Company be-
gins with the appropriation of the Hinkle
Ditch Company, and the same is hereby
established as March 14, 1903, for 4,109 .68
acres and July, 1907, for 12,747 acres ."
(Abs. p . 114 .)

The State Water Board and Court were rnis-
taken in their statement that no water was di-
verted through appellant 's ditch in 1893 . The

appropriation niade by :Jones and others on
Marek 25, 1891, was conveyed to the Coluzztbia
Valley Land & Irrigation Company, (one of
the so-called Himt Companies) (Exhibit 25E),
which constructed the firet five miles of appel-
Wit's ditch in 1891 and 1892, and delivered
Nvater throiigh the. ditch dtiring the years 1892
and 1893, according to the teBtimoUy of Mr.
Teel, who was on the ground and in a position
to know the fact-,. The head-gate was washed
ont in the winter of 1894 and no further use
was made of the ditch until the advent of the
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Hinkle Company, which succeeded to the Hunt
rights. (Testimony Vol . 32, pp. 229-232.)

"The extent of these early rights should
be determined not by the amount of appro-
priation, but by the amount of water ap-
plied to a beneficial use ."

Hough vs. Porter, 98 Pac:. 1102.

The State Water Board and Court found
and Mr. Teel testified that water was used on
about 200 acreR of laud . (Vol. 32 p. 669 to
670A.) Being asked when they first turned
water into the ditch, he said "I think that it
was in the spring of 1892, as near as I can re-
member."

Q. How long did they run water that year?
A. They ran it there about all season. (Vol.

32 p . 669 .)

Q. And about how many acres did you say
was irrigated along about 1902 and 1903 by the
Hunt people?

A . It would be in 1892 ; 1 think perhaps
a. couple hundred acres would cover all that
was irrigated ; the Columbia Valley Land suc-
ceeded what is called the Umatilla and Butter
Creek Company.

Q. That was the Jones and others as 1
understand.

A. Yes, sir. They were under contract to
furnish some of the farmers on the meadows

there with renter ; that. water was turned out
somewhere near Eelio . (Vol . 32 p. 670 .)

Q. How matey years did . the blunt people
divert water through the ditch.

A . I do not knoll' whether there was any
water diverted through tho ]head-gate after
1893 or not ; I am not; positive.

Q. Did any of those farmers in there who
were to have gotten water from the, old Butter
Creek get water in succeeding years through
that ditch 4

A. Yes sir ; some Nvater was gotten through
it .

For how long?

A . Well, T would not like to say positively,
but 1 think a year or two . (Vol. 32, p. 670A.)

The contention of appellant is that diversion
and application to beneficial use of water raider
these early rights, having been made in 1892,
and 1893, could only be lost by abandonment,
which wa.s contiuunus for more than ten years.

Dodge vs . Marden, 7 Ore . 456,
Watts vs. Spencer, 51 Pac . 262,
Hedge vs. Riddle, 127 Pac. 549,
Hough vs. Porter, 98 Pac. 1107.

The Hinkle= Ditch 'Cornpaily Went into P0s-

session ill reek)gnitiorz of the Hunt rights in
Alarch, 1103. Mr. Hinkle testifies that upon
the organization of the Hinkle Ditch Corn-
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parry, he entered into and carried oil negotia-
tions with Hunt which resulted in a contract
being made for the purchase of his land, ditch
and water rights . (Vol. 32, pp. 563-565.) It
is not contended that any material use was
made of the ditch subsequent to 1893 until the
advent of the Hinkle Company, which suc-
ceeded to the Hunt rights b-ut__ the Hinkle C_om-

._,pp .ny k4ving

0
res1truecl14e . use of the dgirlhe

sing of 1 3, less tlian ten- years,fzomAlle use
made of it by the Aunt people in 1893, . ..there
was a resumption of use before the intervention
of the United. States in 1905.

See Beaver, etc ., Co. vs. St. Vrain Co ., 40
Pac. 1066,

Tucker vs. Jones, 19 Pac. 571.

The United States claims that these old
rights were abandoned. On this point they
have the burden. of proof which must be clear
.and definite to a preponderance of the evidence.

See bMer vs . Wheeler, 23 L . R. A. (NS)
1065,

Hall vs. Lincoln, 50 Pac. 1047,
Putnam vs. Curtis? 43 Pac. 1056,
and other cases cited under points and

authorities.

In vi6w of the testimony of Mr . Hamilton
that Iie was up at the head-gate with Hunt in
1895 to forbid people using the ditch, (Vol . 32,
p. 232), and of Mr. Teel that he looked after

the head-gate for several .years at Hunt's re-
quest, (Vol . 32, p . 742-750), it cannot be said
that an intent .to abandon the ditch by the
Hunt interests is shown by a preponderance of
the evidence, or by proof which is clear and
definite. Water having been used under these
early rights and all abandonmeiUt thereof not
having been shown by the parties upon whom
rested the burden of proof, a finding as to the
amount thereto and the. fluantRy of water to
which appellant is entitled thereunder should
have been made by the Court . And in view of
the finding that water t .uider these early rights
was used on about 200 acres, we believe that
appellant should have been awarded a right of
ten second feet with a , priority date of March
25, 189L

Company Contracts

In Finding No. 25, the Court in effect deter-
inines that contracts for the delivery of water
made by any person, firm or corporation having
a right to supply and deliver water to others
and to charge for the same, which do not pro-
vide for a. uniform method of pro rata distribu-
tion of water, must supply water to the -water
users in the order of and according to the date
of priority of use upon the land, or at the place
at which water is to be used and subject to rota-
tion as in the decree provided.

Appellant * is a company organized for the
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purpose of delivering water to others and
charging therefor . It bas numerous contracts
outstanding, the obligation thereof would be
impaired if it were compelled to deliver water
to water users in the order of priority of use,
rather than in the order, of contract.

There was no issue iu any contest in these
proceedings and no evidence received which

called for a finding of the character indicated ..
While the finding in question xray be sound as
an abstract proposition of law, it is not respon-
sive to any issue in these proceedings, and may
be a source of trouble to appellant and others
similarly situated insofar as its provisions con-
flict with or seem to vary the terms of their
outstanding contracts with water users . It
will not impair the validity of the decree and
may save appellant and others trouble if the
finding in question should be eliminated.

Seepage and Evaporation

In its proof of claim herein, . the appellant
made an express claim for 25% loss by seepage
acid evaporation over and above the one inch

per acre which is claimed as the amount neces-
sary for the proper irrigation of the lands under
its system, (Abs. p . 12) . It submitted as a part
of its proof herein evidence of its losses by
seepage and evaporation, (Testiniony Vol . 32,
pp. 921-923), which was received without objec-
tion and shows the losses in its canals to be
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greater than the 25°Jo claimed in its statemen

and proof.

A direct claim leaving heed r1lade by appel-

lant for an allowance 911MOient to cover losses
by seepage and evapoi-atiorl ill its canals, which
was supported by evidence, the State Water

Board and Court should have made a finding
and an award to appellant to, cover such loss.

Seepage losses were recognized by this Court

hi Hough vs . Porter, 98 .Pac. 11.05-1106, inhere

the Court by its decree provided for water de-

livered at; the intake of the b6ad-gate sufficient

to cover the loss by seepage alid evaporation in

the canal, and to furnish au effective delivery
at the land of the quantity found by the Court

to be sufficient for its proper irrigation.

As was said by the Court in Middlecamp

vs . Bessemer, etc., Co., 103 Pac. 280:

"All irrigation canals must of necessity
seep more or less and will so continue until
prevented by other means than ordinary
diligence in their construction, and we do
not thin],: the time has yet been reached
when the owners of such enterprises can be
held to such a high degree of diligence in
their construction as to be compelled to
prevent them froyn seoping at all ."

See also Weil Water Rights, Vol_ 1, p.

526,
Roeder vs : Stearn, 42 Pac. 867 .
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No contention is tuade that the system of

irrigation used by appellant is unuceessarily
wasteful, or that the company has failed to ex-
ercise ordinary diligence and reasonable care
to prevent losses of this character . There sys-
tem of irrigation is the customary and usual oue
applied in the irrigated districts and its vested
rights should be recognized, protected and up-
held, including a right to divert a sufficient
quantity of water to supply, the -needs of the
land under its system, with a reasonable allow-
ance for necessary seepage losses.

Appellant's Priorities

The principal water right which appellant
claims is based upon the appropriation made
by the I-Tinkle Ditch Company on March 14,
1903. The State Water Board found that the
priority date of appellant begins with said ap-
propriation acid established the same as March
14, 1903 . (Abs. p. 67.) The Court in its find-
ing divided appellant's priority date and estab-
lished the same as March 14, 1903, for 4,134.68
acres and July, 1907, for 12,928 .97 acres . There
is no finding by the Court that the Him elel

rDitch Company and _~Ppellattt, as its successor
to i-`n_ seret t, did not proceed_ with7reaaonable

fence in the -development of its irrigation
system and the application . to. .benelieial ,use._ of

_tiie_~vatex covered.. .. b3 . said . .-appropriation of
Mardi 14,_ 1903 ._ ._ Why, therefore, the Court

should have divided appellant's date of priority,
awarding a priority of March 14, 1903, for a
part of its lands, and of July, 1807, for the re-
mainder thereof, we are unable to understand.
Unless it be on the theory .that the rights of
prior appropriators are to be determined and
limited by the extent of the development on
their projects at the time,the Government en-
tered upon the seeue in 1905.

Regardless of the so-called early rights
claimed by appellant, the appropriation of its
predecessor, the Binkle Ditch Company, made
on March 14, 1903, is sufficient in quantity to
furnish an adequate supply of water for all the
lands for which appellant ?low claims a water
right. This right was initiated by posting and
recording notice au by law required, and its
extent must be determined by the intent of the
appropriator, the naturR and purposes of the
use and the diligence with which the water has
been applied to a beneficial use.

We must not Jose sight of the fact that the
Hinkle Dific.h Compa .7)y and the appellant, as its
successor, are corporations organized for the
purpose, among other things, of supplying
water to others under the provisions of Secs.
6525-6550, L . 0. L. Where, as in this case, cor-
porations are organized to furnish water for
general rental, sale. and distribution for pu
poses of irrigation and hi supplying water for
household and domestic use, the intent to de-
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vote the water to a beneficial use .necessarily
includes its use by other persons and on other
lands than those of the appropriator.

Nevada Ditch Co . vs. Bennett, 30 Ore. 591
Hough vs. Porter, 98 Pao. 1106,
Nev. Ditch Co. vs. Canyon & San' dhollow

Co., 114 Pao. 86.

See Moss vs. Rose, 27 Ore. 595, and other
cases cited on this point.

As was said by the Supreme Court in Wimer
vs. Simmons, 27 Ore . 1, 39 Pao. 6:

"It is the policy of the law that the
water of a stream shall lie appropriated to
the extent only that it is put to or designed
for some useful or beneficial purpose. This
is the measure of the appropriation . The
entire appropriation may not be utilized at
once for the purposes designed ;-_jp uWL
case, a r_easoble:,_tiiue:is alloti 0t . withn~_
w c!i 5o wake the. appIicatioii_ . to..eucl . pur-

~poses _and .Y~lie_; surrouzidiugs , and., . cixcum. ,
atances.of each .particular case are elements
for consideration in determining Nyllat Js a

Hindman vs. Riser, 21 Ore . 112,
Simmons vs. Winters, 21 Ore. 35,
Lowe vs. Riser, 25 Ore . 556,

Cole :vs . Logan, 24 Ore . 304,
Sieber vs. Prink, 7 Colo . 154.

"Where an appropriation,-ismade, and
the area;of. ar lile_I - T14 for . t4e "irrigation of

. ._ . the , . water vas,. appropriated in-
creases from yea-r

	

as .. adciitional.,land
is

	

ug it un- er 6̀i ltivat ou, the, additional
lieutiori_of_water" g44pally_. .o~neet tlic

augmented demand _causes .the . : 4ppropria-
°tion to relate . iicA its inception, _thereby
ciittixl off aA intervening rights.

Seaweard vs. Pao. Live Stock Co., 88 Pac.
965,

Ison vs. Sturgill, 109 Pao . 579.

The intention of the I-I.inkle Ditch Company

is clearly .ahown by its notice, of appropriation
and by the testimony of Mr. Hinkle, its Presi-
dent and wic of the incorporators of the Com-
pany. Iii response to tbe question : what was
the purpose of that appropriation 's Mr. 11inkle

says : "The purpose was to take the eaters of
the Umatilla River there and reconstruct the
old IIunt canal and Imild till extetlsion of the,
ditclt line on the surveys previously malde by
the Columbia Valley l .'alld & Irrigatiozl C0111-

pany and others in al westerly direction to But-
ter ("Ireek, and ,from tliciieo, ul)on such land as
might be o-overed in al lir,ftcticall intulller by lay-

ing the extcntioll aand also the developruelit of
po%ver for pumping ul .ton land adjacent: tbrougli

the distributhig canal, " (Vol . 32-535) ; and by
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the following testimony- of Mr. Teel, the Secre-
tary of the Company, who testif ie8 that the
Company was orgaiiized in March, 1903, and
that he posted the notice of appropriation of
water by the Hinkle Ditch Company (Vol . 32--
666), as follows:

Q. What was the purpose of the Hinkle
Ditch Company, and what lands in a general
way did it intend to irrigate when its appro-
priation was made f.

A. We expected to irrigate all lands lying
under the ditch that were not provided for by
prior appropriations or other ditches.

R. Had you at the time you made the ap
propriation determined definitely what lands
would ultimately fall under the system when
built?

A. They were largely on Butter Creek bot-
tom and beyond .:Butter Creek-principally be-
yond Butter Creek.

Q. How did. they correspond with the lands
at present coming under the system?

A. They were about the same if not prac-
tically the same proposition.

(Vol . 32, p. 689.)

He then testified that the engineering work
for the Company was clone by Mr . Kimbrell
and others and his attention was called to a
reap made by Afi• . Kimbrell for the Company in
November, 1906, the same being Exhibit No . 33 7

and which the testimony shows was the first
snap prepared for the Company . He says with
reference to it that it indicates the project so
far as its extent had been determined at that
time, and that the lands falling under the pro-
ject as deliueated upon this Kinibrell map are
about the sazxze as the' lands falling under the
project of appella,iat . A o.oinparisoii of the Kim-
brell niap with Exhibit 75, appellant 's first Ynap
of the project, will sho%v that appellant 's map
covers a somewhat lesser area than does the
Kiunbrell Map. Accompanying the appropria-
tion by the Hirrldc Ditch Company is a pre-
liminary sketch and nra.p . .showhig the main
canal extendhig in a general northwesterly di-
rection to Butter Creek . '.There was also in-
troduced iii evidence, as Exhibits 34 and 35, the
appropriation and map of the (" 'olrunbia Valley
Land & Irrigation Company, referred to in the
testimony of Mr . Finkle, which shows that the
lands which the Ilinklc C61np .any contemplated
irrigating, ,i .s testified to by Mr. Flinkle, ern-
braces, all the lands under t1w present project.
and others which are no(, included therein . If
there was any imperfecti ons in the notice of ap-
propria-tiorr of the I-linlcle Ditch Company, it,
would not invalidate or limit its right in any
way by reason of the express prop 'cion of the
Water (erode, being sub-division 7 of See . 6595

of L. O . I,., which reads as follows:

s.
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t )Q,

.̀ ` .A, .nd where appropriations of w4ter
heretofore attempted have been under-
taken in good faith and the work of con-
struction or improvement thereunder has .
been in good faith commenced and dili-
gently prosecuted, such appropriations
shall not be set aside or avoided, in pro-
ceedings under this act because of any ir-
regularity or insufficiency of notice by law,
or in the manner of posting, recording or
publication thereof."

If the construction of the irrigating system
of appellant and its predecessor, tile. Hiukle
Ditch Company, to provide water for the irri-
gation of lands cn]tniilg under the . scope of its
project, as shown by the testhnony herein, was
prosecuted with reasonable . diligence within the
rule long reeognized and established by the
Courts or this state, as shown by the. atutliori-
ties heretofore cited and refe7•red tri, thezl a p-
pella ilt 's rights ivoi lcl lter..e gsatrily relate back
to the initiation of the*, appropriation by the
Hinkle Ditctli Company on Iblalrell 14, 1903, alld
the division of l .ar•ioritics of the appellant ill tale
decree of the Cirvtlit Cclllrt . c .̀a .inlot Ire lu g tific~tl
froirl the evitlener, or sustatilled as a matter of
Iaw . The inethods heed by aplwllant.'s predc

'
-

cea9 gor to Rectire the c'•tlalsh-1w.tion ~,[' ditches or
the inamier elf ' supplying Nvat.e'r to others illllst
]lot, be e.ollflme tl with the cllle gt•ioll of intent..

In the early history of the project, it itp-

pears that a part of the work of constructing
ditches was done by the Butter Creek Company,
and a part of the Cold Springs Company, so-
called . The contracts bet«m een the Mijkle'Ditch
Company and the Butter Creek Company, (Ex.
28) and the contract between the Hinkle Ditch
Ditch Company and Ilurlburt, (Cold Springs
Co.) (Ex. 25M), gave the Hinkle Ditch Com-
pany a joint interest in the. ditches to be con-
structed, enlarged and extended by those com-
panies and prodded for -at joint use thereof.
The only purpose a]7d object of which was to
enable the Hinkle Ditch Company to furnish
water to others than the above Companies and
to lands along and beyond the portion of the
ditch which those Companies helped to con-
struct. In other `vords, the contracts with the
Butter Creek Conll.lany and Colel .Springs Coal-

11a111}' were thea lls, by which the .1,Iiilkle Ditch
Company secored tile'. cotnstrtu:tiou of 17atrt of

the present, ditc'.11 and halve., ,lothilig to do with
the Iancls int,+nickel to be irrigated un(le.r the

I Iirlkle athprollriat•iol l other thall hrilig at pa1rt of

the illoaltls of getting Wa1tvl . b) Snch la>wls . We

al re unalhlc, to Sr.c lu,Nr Uw vi~;111 .s elf other alllwo-

llrialtors acre; ' 111'( f.ml or hm~' they are, cotl-

r!c'rlle(] ill die fact. Umt, part . of the ditch «'at5

00115t:ruc .ted 1111del . aIle atf'e,re :salicl rontrae;ts, or

how flit• rights of alliin! nt, r.an he limited bc-

c atu ;;c of satici 111et.hocl of , cn]lsi .rltc {,ic7u .tray Tnore

01!171 if the coll4triwtiml llat.cl been Ily Contract
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or by day labor employed by the Hinkle Ditch.
Company, or by farmers who desired to pay for
their water rights by helping construct the
ditch.

Furthermore, the evidence shores that the
ditch had been constructed beyond Butter
Creek 'in 1906. Mr. Strohm, who was con-
nected with the engineering work on the pro-
ject says in the spring of 1906 the low line had
been extended beyond Butter Creek ; they had
been' working with a grader and used a bunch
of horses-sixteen or twenty horses-on the
work that was going on . that spring. (Vol. 32,
p. 295.)

It also appears that the Hinkle Ditch Com-
pany had contracts outstanding to deliver water
beyond Butter Creek as early as 1906. On this
point Mr. Strohrrr testifies as follows:

Q. Do you remember the year it Nvas in
which you made your first contract for water
with the Hinkle Company?

A. It was in the fall of 1906.
Q. What month?
A. Along in October or November ; or it

might have been the first of December.

Q. Your first contract, as I understand
you, was afterward surrendered to make, a . new
one .

A. Yes six ; I changed the contract in Jan-
uary, 1908.

(Vol. 32, .p. 296 .)

And again:
Q . What was the nature of this contract

made: in :1906 ; with whom did you make it?

A . With the Hinkle Ditch Company.

Ila.ve you that contract?

A . I surrendered the contract, delivered it
over to thein and tore up the notes. In 1906

I paid them $200 cash aud ' my payments com-
ing . in four or five hundred dollars a year I
couldn't meet then, so, 1 Arent to them in Janu-
ary, 1908, and made a new contract and paid
them a hundred dollars.

Q . When was that?

A. In January, 1908, ' my second contract.
I didn't record the first contract ; I did the sec-
ond .

(Vol. 32, p. 298.)

And in this connection Mr . Hinkle says the
intention of the ffinkle Ditch Company was to
maintain the canal to a point where it agreed to
deliver to the Butter Creels Company and Cold
Springs Company and defend the appropriation
of grater from the river, and as soon as it was
able, to enlarge the canal so as to be able to
deliver wester through the same and through the
canal beyond that point ; and it made contracts
tivith several people,-O . D. Teel, Henry J . Bean
and Ilerbert Strohm and some of his associates .
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(Vol . 32-552.) These were not the Butter
Creek Colnparly (,outracts but were original
contracts with the Hinkle} Ditch Company for
lands lying beyond Butter Creek_

Some light is thrown on the causes which
retarded the development of the project beyond
Butter Creels by the farts disclosed in the tes-
timony of Mr . Hinkle and Mr. Strohm, from
which it appears that the lands beyond Butter
Creels, or what is known as the lower part of
the project cadre largely held under homestead
entries in 1905 ; that they were withdrawn from
that form of eutr* y in the summer or fall of 1905,
when the Government entered upon the scene,
and reiuained withdrawn until about 1908,
when they were restored to desert laud entry,
very largely through the efforts of Mr. Hinkle
of the Hinkle Ditch Company. (See Vol. 32,.
553-554, and Exhibits 79 1 81, 82 and 83 .)

It has been held that a delay of three years
caused by the Forest Service is not a lack of
diligence.

Wffxhon vs. Globe, etc ., Co., 110, Pac . 290.

The effect of the withdrawal of these lands
was to retard the development of the Hinkle
Ditch Company ill that it Inade it impossible
for the homestead entryInen to pay or secure
the payment of water rights for their land.
Notwithstanding the difficulty under which the

Hinkle Ditch ("oulp any labored as a pioneer in
irrigation on tile. Illnatilla Itiver, Nve fecl that
the development of appellant 's project 1>I . 0-

eeeded with reasonable diligelce, in view of the
situation that existed at its inception and the
natural obstacles to be over-coine, and that. its
rights should not be limited because forsooth,
its predecessor was, tenable to extend its pro-
ject as rapidly as soine of the respondents did
♦vith unlimited funds at their command.

There was no controversy or contest be-
tween appellant and the Furnish Ditch Com-

pany. The appropriation of the Furnish Ditch
Company WILS made oil Mar . 8, 1905, and it
clainied no priorities whatever against appel-
lant. By its decree the Court awarded appel-
lant a priority date of July, 1907, for 12,928 .97
acres of its lands, thereby placing the water
Fight to said land subsequent to the right of the
Furnisli Ditch Company of March 8, 1905, be-
tWeen whom and appellant there was no con-
test .

When the Furnish DitcIl Company made its

appropriation, appellant 's rights as a prior ap-
propriator had attached and the appropriation
of said CCoinpany is subject thereto.

Cole vs. Logan , 24 fire. 304,
Kaylor vs. Campbell, 13 Ore . 596,

The proceedings ill the (lircuit Court being
as nearly as 7rlay be. like those in a suit of
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equity under the Provisions of Sec . 6550 1 L. 0.
L., it was error for the Court to find on an is-
sue not- raised by the pleadings, it question
which was not litigated, and about which
there was no coutroversy ; and the effect of the
decree is to give to the Furnish Ditch Cotupa.ny
rights superior to appellant which they neither
assert nor claim.

In conclusion, we submit that, water having
been diverted under the early rights claimed by
appellant, the Court should have found and
determined the extent of such rights unless
they have been lost by abandonment ; that as
to abandonment, the burden of proof was upon
respondents and they have not shown a loss
of such early rights by a preponderance of the
evidence or by clear and definite proofs . The
irrigation rights of the United States of Am-
erica for irrigation purposes tinder its appropri-
ation of September 6, 1905, should have been
limited as an inchoate right, the saute as the
right of other appropriatorR . Fiuding No.
25, with reference to the form of contract,
should be eliminated frons the decree heea.use
there is nothing in the Water Code which
authorizes the State Water Board to pass on
questions of that kind, and the matters and
things set forth in said Finding were not within
the issues in this proceeding and are not. sup-
ported by evidence . The Court should have
made a finding on the issue raised by appel-

lalit ,s sta.temei ..it and proof's of clitim as to its
seepage losses azid in view of` the conditions
that existed at the inception of appellant's
right and the continued and consistent develop-
ment thereof, we. feel that appellant and its,
predecessors have developed their rights «Title

due diligence. and that the date of priority of
the principal right which they claim, based on
the appropriation of the 7:1inkle Ditch Com-

pany, should be March 1.4, 1903, the :date of
appropriation by the 7Iinlcle Ditch Company.

Respect;fully submitted,

W. (i . llR,O WLEY,
Attorney for .Appellant .
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IN THE SUPREME COURT
OF THE

STATE OF OREGON.
PENDLETON, MAY TERM, 1917.
(Set over to October "Perm, 1917 .)

III the matter of the determination of the
relative rights of the various claimants to the
waters of the Umatilla River'and its tributaries,
a tributary of the Columbia River, in Umatilla
County, Oregon.

Wrs•rrRN LAND & IRRIGATION COMPANY,
Appellant,

71s.

DILI..oN 1RRIGATION COMPANY, COURTNrY IRRI-

GATION COMPANY, IIROWNE1.1. DITCH COM -

PANY, ORtrON LAND & WATrR COMPANY,

PIUNt,:rR IRRIGATION COMPANY, MAXWCI,L IR-

RIGATION COMPANY, 'I'IIr•, UNI'rru STA ,rrs or

A?,i&R1( :A, W . T. WALTON, S1nNrY WALTON,

HARRY R . NrwvoltT, F. 1-1 . GRrrMAN, 1-1 . G.

IIUR1,111 + R ' I' , PRANK E. FOw1 .F:It, JULIA C.

FOWLER, JOIIN J . PETERS, TIIOMAS W. Pr.-

TERS, a1)d 1 'URNIsn Drrc i COMPANY,

Respondents.

BRIEF OF RESPONDENT
United States of America.

STATEMENT OF THE CASE.

Introductory.
As counsel for ;ippellaiit states in the opening

sentence of his 1)rief . this is a proeec-ding tinder
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Chapter z:ib, General laws of iooo, known as the
eater Code, whereby and wherein the United
States Lias soul;llt to Secure a determination of the
rtfa.biive rights -to the wa my of the UaniatCa fiber
and its tributaries . It xmay Liot be oilt ()f glace at
the outset ku i iedly i'em iccv the conditions wlticll
prompted (lie filing of [lie petition in the pi-cmises.

About twelve yva.rs .ago the I federal Government,
through its Department of the interns' and in pur-
suance of the Act of C YOnKress approved Jtmcie V7,
tC}o2 ( ;;a Slat. L 388), known as tine Reclamation
Act, began the sunstrixtiou of, a sytitem of irn7ga-
tion works Ieadiiig frons flit Umatilla lover and
havill .[ in view the fdmulama .(ion of over 'SS,{)Do
acres of land IDing east of that stream and soulh
of the Columbia River in this county . This enter-
prise leas involved the expenditure of about one
and one-tnalf millions of dollars and is now ill
operation ; being known as "'fete Umatilla ProjecL."
Qn tine w.tstu'l .y bide of (lie Umatilla River, aLid
a.ain bordering th,e C:cAimihia Diver c mi line trmlh,
there has itue:n beg tiro and is thaw is murse of
ronstructkcni an additional systeiri of irrig-wion
works, taking ont of the Umatilla River lower
Clown on that. stream and hw6n;, in ccnitemplalion
the reclamation of about (')o,cxxi acre of land, the
prescul jh:vel.c vuen.t Iwij4f coalbed io a hi-sl unit
of over i r,ooo acres . This nndertakcing is lcnrnvn
as the West Extension of tale Umatilla Project.
and has already j iwolv431 lhP exit-w1ilure of some
six or eight hundred tlionsand doliars.

Statues by the l_Uited SI .31t.i OF f :n1iclitions iii the
Unratill-a walersiied, made .just prior to and in

yrars suct.eeding die commencement of const ruc-
turn upon the parent projoct aforesai(, revealed a

v.cry .evisk:nt necessity for [tic determiual.i(m and
settlement of die existint; clai► ns aid rif;llts to die
use of water tliertin . While Lliis necessity first.
arose on account of the Government 's very lugiu it
iirteres# in the water supply source, if was also

very apparent Lhat such a deternunatioru was called
for as a dbnl~lic welfare ineasure . It was important

of course in Lbe fast instance to ascer .taul in defy

nice fashion fie extent of tllase rights that were
;mor in dime to the IJnited States in order that

they might be properly iakem accout of and re-

sp~ cted, blit i9: was also just as important., vvc

11: 3ik, to see .to it Lhat all the water users along
_ibe Umatilla River and its .tributaries should have

the advantage of . an early .Iefnitaon of .lith rigllLs

Marx the ssmptl . modern quid .economic legislation -

03~n just ct)=ictal, dl3e so-called Water Cc)de above

nefert'eci io ; ..tine iresuft of which urould be that

'tRki ' to Lbe water for cacti, Molding;, as betweel

will claimants, tvcnild he comilicasurate in exacttniss .
and deg)enrlalodity midi titles to laud . Anudier

desideratum (which would be readily accowlilisliccl
in such a proceeding) was [iia( there: shotild also

be an asrer-uimneaZt of the auutuit of flood flow
that would lie availalile for future storage and
ftirtfier dLVCJugiuiNnt of the country.

It can be. said with entire accuracy that these

were llie Luings, earls of llleili .1beuig of practically

equal importance, that prowpLed Lhe filing of a
petition by the United Slates in the premises, and
further that the Claborii,t& ill vesl .ifratioils of irri-
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gated ail(] irrigable lands, ditch locations, capaci-
ties and the like, wllir.ll were conducte(I by tide
Government and made available to all parties in
the proceeding, have worked economies of very
considerable virtue . The hearing of tile 220 odd
contests and the adduction of _evidence an tessti-

"monyii t alat regard, together with the careful
trial of many important issues before the Circuit
Courtuponexceptions to the findin~-sof"fle " Water
T35-ard;"Have neces atty..,, tended

	

h§ider-
abl8-period.lope

	

The record in the case as it now
comes to Your Honors upon appeal comprises, bc-
szd'es - tlie_findin -gs a{_tha-Wgtg. _Board the
proceedings in tile Circuit Court with its decree,
some- thirty-four volumes, cotiiposed of contest -
answers an replies, . iilany exhibits and several

ausand pages of testimony and evidence. Tn a
- h_xnalmitude we believe it to

culiar interest that neither the Government nor
y others of the hundredls of parties involved
avin , of course the appellant herein have prose

cuted an appeal ; all being
-
.evidently convincuit - that

the lower courts inose 17aiilsta p ing and able analy-
sis of- the facts abet conditions in the watershed,
as crystallized in_ the . Circuit decree, has achieved
_a7]_adegilate . .ap?j satisfactory settlement of a vex
ing• and complicated .problem.

graphic representation FHo f the Umatilla River
stream system with the principal towns, etc., will
be found on Plate T, which also contains an insert
showing the important points of diversion on the
lower river . Plate TT, drawn on'an enlarged scale,
depicts the main structures of acrd areas covered

by the Umatilla Project, together with a similar
showing for the easterly portion of the West EX-

tension . The latter is mentioned but incidentally
in the decree and is not i]lvolv(:d ill this appeal.
It is covered by applications for perinit approved
by the State Engineer and under present flans
will be dependent as to its future development
upon a proposed purely flood water reservoir situ-
ate in the slain channel of the Umatilla River.
On these accounts, and for the reason that its
priority is in any event sirbsequcnt to those de-
creed to appellant, it may lye disregarded as far
as the purposes of this brief are concerned . On
the other hand, it will he important to have it in
mind throughout that the Umatilla Project proper,
located east of the Umatilla River, (lepends for its
water supply upon the Maxwell Canal, diverting
under sonic old purchased rights, and ill even
greater degree upon the so-called U. S. R. S . Feed
Canal, which takes one of the Umatilla River
about a mile aid a llal f above Echo and carries
water for direct irrigaliun and storage to a by-pass
into the (listributiou svsteni and to the Cold
Springs Reservoir . Plate 11 will also have an im-
portant place in illustration of the rights decreed
to appellant and of the argument in support of the
decree.

Withdrawn Demurrer and Motion to Strike;

Errata.

Respondent ventures to preface its statement
and discission of tile. Illore Important (111Ctitions
with the following observations niton the record
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